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Introduction
The case involves a challenge brought by India about the Turkey's quantitative import restrictions pursuant to the Turkey-EC customs union. The Panel found that the quantitative restrictions at issue were inconsistent with Arts. XI and XIII.
“The Appellate Body agreed with the Panel's ultimate conclusionthat Turkey's measures were not justified under Art.XXIVbecause there were alternatives available to Turkey thatwould have met the requirements of Art.XXIV:8(a), which were necessary to form the customs union, other than theadoption of the quantitative restrictions.”

Relevant Facts of the Dispute
On 6 March 1995, the Turkey-EC Association Council adopted Decision 1/95, which sets outthe rules for implementing the final phase of the customs union between Turkey and the EuropeanCommunities. Article 12(2) of this Decision states:

In conformity with the requirements of Article XXIV of the GATT Turkey will apply as from the entry into force of this Decision, substantially the same commercial policy as the Community in thetextile sector including the agreements or arrangements on trade in textile and clothing. 
In order to apply what it considered to be "substantially the same commercial policy" as the European Communities on trade in textiles and clothing, Turkey introduced, as of 1 January 1996, quantitativerestrictions on imports from India on 19 categories of textile and clothing products.
Product at issue: Textiles and clothing from India.
Legal Basis of Complaint

India in view of Article 4.4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU") and Article XXIII:1 of the General Agreement on Tariffs and Trade 1994 ("GATT") complained regarding the unilateral imposition of quantitative restrictions ("QRs") by Turkey on imports of a broad range of textile and clothing products from India.

Decision of The Panel
· The measures in hand were "new measures" pursuant to Article 2.4 of the Agreements on Textile and Clothing(ATC) and that, unless they could be justified under a GATT provision, the discriminatory quantitative restrictions imposed by Turkey against the imports of 19 categories of textiles and clothing imports from India, would violate Articles XI and XIII of GATT and consequently Article 2.4 of the ATC. 

· Article XXIV did not authorize the violation of Articles XI and XIII of GATT or Article 2.4 of the ATC.The share of trade affected by the type of measures at issue (quantitative restrictions on textiles and clothing), were WTO compatible alternatives available to Turkey if it wanted to conclude a customs union with the European Communities.

· Even if the presumption of nullification of Article 3.8 of the DSU were rebuttable, Turkey had not submitted evidence that the benefits accruing to India under the ATC and GATT had not been reduced or nullified by the introduction of WTO incompatible quantitative restrictions.

Issue Raised Before Appellate Body
· Whether the quantitative restrictions at issue were inconsistent with the Arts. XI and XIII or not?

Decision of The Appellate Body
APPELLATE BODY’S ANALYSIS ON “ARTICLE XXIV OF THE GATT 1994”

The Panel in examining Turkey's defence that Article XXIV of the GATT 1994 allowed Turkey to adopt the quantitative restrictions at issue in this appeal and looked at Article XXIV:5(a) at Article XXIV:8(a) of the GATT 1994 and examined the ordinary meaning of the terms of these provisions, in their context and in the light of the object and purpose of the WTO Agreement. And so, the panel rejected Turkey's defence that Article XXIV justifies the introduction of the quantitative restrictions at issue. Turkey appeals the Panel's interpretation of Article XXIV. 

The Appellate body first focused on the phrase “shall not prevent” and noted that the provisions of the GATT 1994 shall not make impossible the formation of a customs union. Thus, the chapeau makes it clear that Article XXIV may, under certain conditions, justify the adoption of a measure which is inconsistent with certain other GATT provisions, and may be invoked as a possible "defence" to a finding of inconsistency.

Then, the appellate body examined "the formation of a customs union" andwas of the view that the provisions of the GATT 1994 are not such that prevent. This wording indicates that Article XXIV can justify the adoption of a measure which is inconsistent with certain other GATT provisions only if the measure is introduced upon the formation of a customs union, and only to the extent that the formation of the customs union would be prevented if the introduction of the measure were not allowed.

“The Appellate Body then followed that the text of the chapeau of paragraph 5 of Article XXIV cannot beinterpreted without reference to the definition of a "customs union". This definition is found inparagraph 8(a) of Article XXIV, which states, in relevant part:

A customs union shall be understood to mean the substitution of asingle customs territory for two or more customs territories, so that
(i) duties and other restrictive regulations of commerce(except, where necessary, those permitted underArticles XI, XII, XIII, XIV, XV and XX) areeliminated with respect to substantially all the tradebetween the constituent territories of the union or atleast with respect to substantially all the trade inproducts originating in such territories, and,

(ii) … substantially the same duties and other regulationsof commerce are applied by each of the members ofthe union to the trade of territories not included in theunion.”

The Appellate Body conveyed that Sub-paragraph 8(a)(i) of Article XXIV establishes the standard for the internal trade between constituent members in order to satisfy the definition of a "customs union". It requires the constituent members of a customs union to eliminate "duties and other restrictive regulations of commerce" with respect to "substantially all the trade" between them.

The Appellate Body also made it clear, that "substantially all the trade" is not the same as all the trade, and also that "substantially all the trade" is something considerably more than merely some of the trade and the terms of sub-paragraph 8(a)(i) provide that members of a customs union may maintain, where necessary, in their internal trade, certain restrictive regulations of commerce that are otherwise permitted under Articles XI through XV and under Article XX of the GATT 1994.
 The Body came in consonance with the Panel and held that the terms of sub-paragraph 8(a) (i) offer "some flexibility" to the constituent members of a customs union when liberalizing their internal trade in accordance with this sub-paragraph. Yet they did not fail to caution about the degree of "flexibility" that sub-paragraph 8(a)(i) allows as it is limited by the requirement that "duties and other restrictive regulations of commerce" be "eliminated with respect to substantially all" internal trade.

The Appellate Body was of the view that the Panel was correct in its statement that the terms of subparagraph 8(a)(ii), and, in particular, the phrase "substantially the same" offer a certain degree of "flexibility" to the constituent members of a customs union in "the creation of a common commercial policy but again cautioned about the flexibility.

The Appellate body conveyed that Article XXIV can only be invoked as a defense to a finding that a measure is inconsistent with certain GATT provisions to the extent that the measure is introduced upon the formation of a customs union which meets the requirement in sub-paragraph 5(a) of Article XXIV relating to the "duties and other regulations of commerce" applied by the constituent members of the customs union to trade with third countries. The Appellate Body also took the view that the chapeau states that the provisions of the GATT 1994 shall not prevent the formation of a customs union "Provided that". The phrase "provided that" is an essential element of the text of the chapeau. In this respect, for purposes of a "customs union", the relevant proviso is set out immediately following the chapeau, in Article XXIV:5(a).
 It reads in relevant part:

with respect to a customs union …, the duties and other regulations of commerce imposed at the institution of any such union … in respect of trade with contracting parties not parties to such union … shall not on the whole be higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories prior to the formation of such union.
Proviso of Article XXIV can only be invoked as a defense to a findingthat a measure is inconsistent with certain GATT provisions to the extent that the measure isintroduced upon the formation of a customs union which meets the requirement in sub-paragraph 5(a)of Article XXIV relating to the "duties and other regulations of commerce" applied by the constituentmembers of the customs union to trade with third countries.

In respect of the term “duties” an issue was raised that as to whetherone should consider, when applying the test of Article XXIV: 5(a), the bound rates of duty or the applied rates of duty which, according to the Appellate Body has been resolved by paragraph 2 of the Understanding onArticle XXIV, which clearly states that the applied rate of duty must be used.

With respect to "other regulations of commerce", Article XXIV:5(a) requires that those applied by the constituent members after the formation of the customs union "shall not on the whole be … more restrictive than the general incidence" of the regulations of commerce that were applied by each of the constituent members before the formation of the customs union. 
Paragraph 2 of the Understanding on Article XXIV explicitly recognizes that the quantification and aggregation of regulations of commerce other than duties may be difficult, and, therefore, states that "for the purpose of the overall assessment of the incidence of other regulations of commerce for which quantification and aggregation are difficult, the examination of individual measures, regulations, products covered and trade flows affected may be required.

The Appellate Body tend to get agreed with the view of the Panel that paragraph 2 of the Understanding on Article XXIV, provide:

… that the effects of the resulting trade measures and policies of thenew regional agreement shall not be more trade restrictive, overall, thanwere the constituent countries' previous trade policies and also an "economic" test for assessing whether a specific customs union iscompatible with Article XXIV.

The Appellate Body was also of the view that paragraph 4 of Article XXIV constitutes an important element of the context of the chapeau of paragraph 5and according to it, the purpose of a customs union is "to facilitate trade" between theconstituent members and "not to raise barriers to the trade" with third countries. This objectivedemands that a balance be struck by the constituent members of a customs union.the purpose set forth in paragraph 4 informs the other relevantparagraphs of Article XXIV, including the chapeau of paragraph 5. For this reason, the chapeau ofparagraph 5, and the conditions set forth therein for establishing the availability of a defence underArticle XXIV, must be interpreted in the light of the purpose of customs unions set forth inparagraph 4. The chapeau cannot be interpreted correctly without constant reference to this purpose.

Thus, the Appellate Body concluded that Article XXIV may justify a measure which isinconsistent with certain other GATT provisions only when these two conditions are fulfilled:  First, the partyclaiming the benefit of this defence must demonstrate that the measure at issue is introduced upon theformation of a customs union that fully meets the requirements of sub-paragraphs 8(a) and 5(a) ofArticle XXIV. And, second, that party must demonstrate that the formation of that customs unionwould be prevented if it were not allowed to introduce the measure at issue. Again, both theseconditions must be met to have the benefit of the defence under Article XXIV.

The Appellate Body held that the Panel simply assumed, for the sake of argument, that the first of these two conditions was met and focused its attention on the second condition and so it failed to address the question of whether the regional trade arrangement between Turkey and the EuropeanCommunities is, in fact, a "customs union" which meets the requirements of paragraphs 8(a) and 5(a)of Article XXIV.

The Appellate Body agreed with the Panel that Turkey has not adopted the same quantitative restrictions thatare applied by the European Communities, this would not have prevented Turkey and the EuropeanCommunities from meeting the requirements of sub-paragraph 8(a)(i) of Article XXIV, andconsequently from forming a customs union and recalled their conclusion that the terms of subparagraph8(a) (i) offer some, though limited, flexibility to the constituent members of a customsunion when liberalizing their internal trade.

The Appellate Body took the view that there were other alternatives available to Turkey and the European Communities to prevent any possible diversion of trade, while at the same time meeting the requirements of sub-paragraph 8(a)(i) and so the Appellate Body concluded that Turkey was not, in fact, required to apply the quantitative restrictions at issue in this appeal in order to form a customs union with the European Communities. Turkey has not demonstrated that theformation of a customs union between Turkey and the European Communities would be prevented ifit were not allowed to adopt these quantitative restrictions. Thus, the defense afforded byArticle XXIV under certain conditions is not available to Turkey in this case, and Article XXIV doesnot justify the adoption by Turkey of these quantitative restrictions.

Findings and Conclusion
· “The Appellate Body uphold the Panel's conclusion that Article XXIV does not allow Turkey to adopt, upon the formation of a customs union with the European Communities, quantitative restrictions on imports of 19 categories of textile and clothing products which were found to be inconsistent with Articles XI and XIII of the GATT 1994 and Article 2.4 of the ATC. 

· But they modified the Panel’s decision and held that the panel erred in its legal reasoning by focusing on sub-paragraphs 8(a) and 5(a) and by failing to recognize the crucial role of the chapeau of paragraph 5 in the interpretation of Article XXIV of the GATT 1994.”
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