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Introduction
Japan and the United States appeal certain issues of law and legal interpretations in the Panel Report, Japan – Measures Affecting the Importation of Apples (the "Panel Report").
 The Panel was established to consider a complaint by the United States concerning certain requirements and prohibitions imposed by Japan with respect to the importation of apple fruit from the United States. 

The United States requested on 7 May 2002 that a panel be established to examine the matter on the basis of "measures" maintained by Japan that "restrict[] the importation of US apples in connection with fire blight or the fire blight disease-causing organism, Erwiniaamylovora."
 Australia, Brazil, the European Communities, New Zealand, and the Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu reserved their right to participate before the Panel as third parties. 

The Panel found that Japan's phytosanitary measure: 

(i)  is maintained "without sufficient scientific evidence", inconsistent with Japan's obligation under Article 2.2 of the SPS Agreement;  

(ii)  does not qualify as a provisional measure under Article 5.7 of the SPS Agreement because it was not imposed in respect of a situation "where relevant scientific evidence [was] insufficient"; and  

(iii)  is not based on a "risk assessment" within the meaning of Article 5.1 of the SPS Agreement.

Background 

A. The Disease at Issue 
The disease
targeted by Japan's phytosanitary measure in this dispute is called "fire blight", often referred to by the scientific name for its bacterium, Erwiniaamylovora or E. amylovora. Fruits infected
by fire blight exude bacterial ooze, or inoculum
, which is transmitted primarily through wind and/or rain and by insects or birds to open flowers on the same or new host plants. The uncontested history of fire blight reveals significant trans-oceanic dissemination in the200-plus years since its discovery.
With respect to the incidence of fire blight in Japan, the parties disputed before the Panel whether fire blight had ever entered Japan; but the United States assumed, for purposes of this dispute, that Japan was, as it claimed, free of fire blight and fire blight bacteria.

B. The Product at Issue 

The Panel observed that, if it were to consider the "product" to be limited to mature, symptomless apple fruit, as claimed by the United States, "many aspects of the measure at issue might, ipso facto, lose their raison d'être and may become incompatible with the SPS Agreement."If, on the contrary, the Panel were to conclude that the product at issue was "any apple" fruit exported to Japan from the United States, then it would need to address the justification of all the requirements imposed by Japan as a whole. 
The Panel also noted that it would be "illogical" to accept the United States' characterization because it would prevent the Panel from examining certain aspects of the measure that could be relevant, even if not expressly addressing mature, symptomless apples. 

C. The Measure at Issue
The Panel decided to regard the multiple requirements imposed on imported apple fruit from the United States as a single measure to be reviewed under the SPS Agreement.
Neither participant disagreed that the measure identified by the Panel, derived from the application of several legal instruments related to quarantine and other restrictions placed by Japan on imported agricultural products, is the measure before us on appeal.

Preliminary Issue: Sufficiency of the Notice of Appeal 
By referring to the Panel's alleged failure to comply with Article 11 of the DSU only in the context of Article 2.2, Japan did not enable the United States to "know the case it had to meet"
as to the Article 11 claim related to Article 5.1 of the SPS Agreement. 

Under these circumstances, we agree with the United States that it could not have been on notice that Japan intended to raise an Article 11 challenge to the Panel's evaluation of the United States' Article 5.1 claim. Accordingly, we find that the issue of the Panel's compliance with Article 11 of the DSU, with respect to its analysis of the United States' claim under Article 5.1 of the SPS Agreement, is not properly before us in this appeal. Consequently, we do not rule on this issue. 

Issues Raised in This Appeal 

Japan raises the following four claims, namely, that the Panel: 

(i) erred in finding that Japan's phytosanitary measure is "maintained without sufficient scientific evidence" and is therefore inconsistent with Japan's obligations under Article 2.2 of the SPS Agreement;  

(ii) erred in finding that Japan's phytosanitary measure is not a provisional measure under Article 5.7 because the measure was not imposed in respect of a situation where "relevant scientific evidence is insufficient";  

(iii) erred in finding that Japan's phytosanitary measure was not based on a risk assessment, as defined in Annex A to the SPS Agreement, and as required by Article 5.1 thereof; and  

(iv) failed to comply with its duty under Article 11 of the DSU because it did not conduct an "objective assessment of the facts of the case".  

In addition to Japan's claims on appeal, the United States cross-appeals the Panel Report, claiming that the Panel did not have the "authority" to make findings and draw conclusions with respect to immature apples because the United States had limited its claims before the Panel to mature apples. 
ANALYSIS OF THE APPELLATE BODY
I. Claim on the "Authority" of the Panel
Although the United States claims that it exports only mature, symptomless apples to Japan, the Panel did not limit its examination to the risk related to mature, symptomless apples; it also considered the risk associated with apples other than mature, symptomless apple fruit. It did so because Japan had argued that apples other than mature, symptomless apples could be imported as a result of human or technical error, or illegal actions, and the Panel thought that such risks could be "legitimately considered" by Japan.
Thus, the Panel concluded that it was entitled to address Japan's assertion that a risk of introduction of fire blight in Japan "could result from a malfunction in the sorting of apples or [from] illegal action in the country of exportation",
and rejected the proposition that it should limit its findings to mature, symptomless apples simply because "the United States apparently limits its claims, arguments and evidence to such apples."

The request refers to "measures restricting the importation of US apples in connection with fire blight or the fire blight disease-causing organism, Erwiniaamylovora". It then lists the restrictions with which the United States is concerned. We note, first, that those restrictions are applicable to apple fruit produced in the United States for exportation to Japan; their scope is not restricted to mature, symptomless apples. Secondly, the United States' request refers to "US apples", an expression that in our opinion is broader than mature, symptomless apples. For these two reasons, we are of the view that the terms of reference did not limit the Panel to making findings and drawing conclusions with respect to mature, symptomless apples. 
The Panel's findings and conclusions with respect to apples other than mature, symptomless apples were in response to the arguments and allegations of fact that were "legitimately" raised by Japan. Therefore, when the Panel made findings and drew conclusions on apples other than mature, symptomless apple fruit, it duly acted within the limits of its authority.

In making this finding, we do not suggest that a panel should rule on claims that are not before it; nor do we disagree with the United States that a party may abandon claims in the course of dispute settlement proceedings. Undoubtedly, a party has the prerogative to pursue whatever legal strategy it wishes in conducting its case. However, that strategy must not curtail the right of other parties to pursue strategies of their own; nor can the strategic choices of the parties impose a straightjacket on a panel. A respondent is entitled to answer the complainant's case and is not confined to addressing the specific facts and arguments put forward by the complainant, provided that the response is relevant to the issues in dispute. Also, a panel is entitled to consider such facts and arguments, provided that it does not exceed its terms of reference. The Panel in this case considered relevant Japan's arguments relating to apples other than mature, symptomless apples, and nothing in the terms of reference prevented the Panel from addressing them. In doing so, the Panel did not rule on a claim that was not before it; rather, it ruled on the very claim it was mandated to address.

In the light of these considerations, we find that, contrary to the United States' claim, the Panel had the "authority" to make findings and draw conclusions with respect to all apple fruit from the United States, including immature apples.

II. Article 2.2 of the SPS Agreement
We proceed next to Japan's claim that the Panel erred in finding that the measure is maintained "without sufficient scientific evidence" within the meaning of Article2.2 of the SPS Agreement.
In the course of its analysis as to whether Japan's measure is maintained without sufficient scientific evidence within the meaning of Article 2.2 of the SPS Agreement, the Panel, on the basis of the information before it, made the following findings of fact: 
· Infection 
of mature, symptomless apples has not been established. Mature apples are unlikely to be infected by fire blight if they do not show any symptoms 
;  

· The possible presence of endophytic
bacteria in mature, symptomless apples is not generally established. Scientific evidence does not support the conclusion that mature, symptomless apples could harbour endophytic populations of bacteria 
;  
· The presence of epiphytic 
bacteria in mature, symptomless apples is considered to be very rare 
;  
· It is not contested that immature apple fruit can be infected or infested 
by Erwiniaamylovora
;  

· Infected apples are capable of harbouring populations of bacteria that could survive through the various stages of commercial handling, storage, and transportation 
;  

· Scientific evidence does not support the conclusion that infested or infected cargo crates could operate as a vector for fire blight transmission; rather, the evidence shows that Erwiniaamylovora is not likely to survive on crates 
; and  

· Even if infected or infested apples were exported to Japan, and populations of bacteria survived through the various stages of commercial handling, storage, and transportation, the introduction of fire blight would require the transmission of fire blight from imported apples to a host plant through an additional sequence of events that is deemed unlikely, and that has not been experimentally established to date. 
 

On the basis of these findings of fact, the Panel concluded that scientific evidence suggests a negligible risk of possible transmission of fire blight through apple fruit
, and that scientific evidence does not support the view that apples are likely to serve as a pathway for the entry, establishment or spread of fire blight within Japan. 

For the Panel, a measure is maintained "without sufficient scientific evidence" within the meaning of Article 2.2 of the SPS Agreement if there is no "rational or objective relationship" between the measure and the relevant scientific evidence. 

Japan challenges the Panel's conclusion, arguing that a prima facie case that infected apples would not act as a pathway for fire blight was not made by the United StatesIn addition, Japan argues that the Panel erroneously found that the United States had made a prima facie case in respect of mature, symptomless apples. According to Japan, this error resulted from the Panel's improper approach to Japan's risk evaluation, based on a misinterpretation of Article 2.2 of the SPS Agreement. 

We will examine successively these two arguments of Japan: first, Japan's case relating to apples other than mature, symptomless apples, and secondly, that regarding mature, symptomless apples. 

A. Apples Other Than Mature, Symptomless Apples
It is well settled that, in principle, it rests upon the complaining party to "establish a prima facie case of inconsistency with a particular provision of the SPS Agreement "
as the Appellate Body said in EC – Hormones. 

That said, the Appellate Body's statement in EC – Hormones does not imply that the complaining party is responsible for providing proof of all facts raised in relation to the issue of determining whether a measure is consistent with a given provision of a covered agreement. In other words, although the complaining party bears the burden of proving its case, the responding party must prove the case it seeks to make in response. In US – Wool Shirts and Blouses, the Appellate Body stated: 

... we find it difficult, indeed, to see how any system of judicial settlement could work if it incorporated the proposition that the mere assertion of a claim might amount to proof. It is, thus, hardly surprising that various international tribunals, including the International Court of Justice, have generally and consistently accepted and applied the rule that the party who asserts a fact, whether the claimant or the respondent, is responsible for providing proof thereof. 

We therefore disagree with Japan's contention that the Panel erred because it "shifted the burden of proof to Japan in respect of a factual point that the complainant explicitly declined to prove"
or that "the shift of the burden of proof to Japan was made prematurely before the demonstration of a prima facie case by the United States." 

It is important to distinguish, on the one hand, the principle that the complainant must establish a prima facie case of inconsistency with a provision of a covered agreement, on the other hand, the principle that the party that asserts a fact is responsible for providing proof thereof. 

Japan also contends that the Panel did not have the authority to make certain findings of fact
and, in support of this contention, refers to the Appellate Body's statement in Japan – Agricultural Products II : Article 13 of the DSU and Article 11.2 of the SPS Agreement suggest that panels have a significant investigative authority. However, this authority cannot be used by a panel to rule in favour of a complaining party, which has not established a prima facie case of inconsistency based on specific legal claims asserted by it.

We disagree with Japan. We note first that we are not persuaded that the findings of the Panel, identified by Japan in relation to this argument, relate specifically to, or address apples other than mature, symptomless apples, as Japan seems to assume. Also, the Appellate Body's finding in Japan – Agricultural Products II does not support Japan's argument that the Panel was barred from making findings of fact in connection with apples other than mature, symptomless apples. Those findings were relevant to the claim pursued by the United States under Article 2.2 of the SPS Agreement, and were responsive to relevant allegations of fact advanced by Japan in the context of its rebuttal of the United States' claim. The Panel acted within the limits of its investigative authority because it did nothing more than assess relevant allegations of fact asserted by Japan, in the light of the evidence submitted by the parties and the opinions of the experts. 

The Panel's conclusion seems appropriate to us for the following reasons. First, the claim pursued by the United States was that Japan's measure is maintained without sufficient scientific evidence to the extent that it applies to mature, symptomless apples exported from the United States to Japan. What is required to demonstrate a prima facie case is necessarily influenced by the nature and the scope of the claim pursued by the complainant. A complainant should not be required to prove a claim it does not seek to make. Secondly, the Panel found that mature, symptomless apple fruit is the commodity "normally exported" by the United States to Japan. 
The Panel indicated that the risk that apple fruit other than mature, symptomless apples may actually be imported into Japan would seem to arise primarily as a result of human or technical error, or illegal actions 
, and noted that the experts characterized errors of handling and illegal actions as "small" or "debatable" risks.
Given the characterization of these risks, in our opinion it was legitimate for the Panel to consider that the United States could demonstrate a prima facie case of inconsistency with Article 2.2 of the SPS Agreement through argument based solely on mature, symptomless apples. Thirdly, the record contains no evidence to suggest that apples other than mature, symptomless ones have ever been exported to Japan from the United States as a result of errors of handling or illegal actions.
Thus, we find no error in the Panel's approach that the United States could establish a prima facie case of inconsistency with Article 2.2 of the SPS Agreement in relation to apples exported from the United States to Japan, even though the United States confined its arguments to mature, symptomless apples. 

B. Mature, Symptomless Apples 

As we see it, the Panel examined the evidence adduced by the parties and considered the opinions of the experts. It concluded as a matter of fact that it is not likely that apple fruit would serve as a pathway for the entry, establishment or spread of fire blight in Japan. 
The Panel then contrasted the extent of the risk and the nature of the elements composing the measure, and concluded that the measure was "clearly disproportionate to the risk identified on the basis of the scientific evidence available." 
For the Panel, such "clear disproportion" implies that a "rational or objective relationship" does not exist between the measure and the relevant scientific evidence, and, therefore, the Panel concluded that the measure is maintained "without sufficient scientific evidence" within the meaning of Article 2.2 of the SPS Agreement.
We note that the "clear disproportion" to which the Panel refers, relates to the application in this case of the requirement of a "rational or objective relationship between an SPS measure and the scientific evidence". 

We emphasize, following the Appellate Body's statement in Japan – Agricultural Products II, that whether a given approach or methodology is appropriate in order to assess whether a measure is maintained "without sufficient scientific evidence", within the meaning of Article 2.2, depends on the "particular circumstances of the case", and must be "determined on a case-by-case basis".
Thus, the approach followed by the Panel in this case—disassembling the sequence of events to identify the risk and comparing it with the measure—does not exhaust the range of methodologies available to determine whether a measure is maintained "without sufficient scientific evidence" within the meaning of Article 2.2. Approaches different from that followed by the Panel in this case could also prove appropriate to evaluate whether a measure is maintained without sufficient scientific evidence within the meaning of Article 2.2. Whether or not a particular approach is appropriate will depend on the "particular circumstances of the case".
The methodology adopted by the Panel was appropriate to the particular circumstances of the case before it and, therefore, we see no error in the Panel's reliance on it. 
In order to assess whether the United States had established a prima facie case, the Panel was entitled to take into account the views of the experts. Indeed, in India – Quantitative Restrictions, the Appellate Body indicated that it may be useful for a panel to consider the views of the experts it consults in order to determine whether a prima facie case has been made. 
Moreover, on several occasions, including disputes involving the evaluation of scientific evidence, the Appellate Body has stated that panels enjoy discretion as the trier of facts 
; they enjoy "a margin of discretion in assessing the value of the evidence, and the weight to be ascribed to that evidence." 
Requiring panels, in their assessment of the evidence before them, to give precedence to the importing Member's evaluation of scientific evidence and risk is not compatible with this well-established principle. 

For these reasons, we reject the contention that, under Article 2.2, a panel is obliged to give precedence to the importing Member's approach to scientific evidence and risk when analyzing and assessing scientific evidence. Consequently, we disagree with Japan that the Panel erred in assessing whether the United States had established a prima facie case when it did so from a perspective different from that inherent in Japan's approach to scientific evidence and risk. Thus, we are not persuaded that we should revisit the Panel's conclusion that the United States established a prima facie case that Japan's measure is maintained without sufficient scientific evidence. 

In the light of these considerations, we uphold the Panel's findings, in paragraphs 8.199 and 9.1(a) of the Panel Report, that Japan's phytosanitary measure at issue is maintained "without sufficient scientific evidence" within the meaning of Article 2.2 of the SPS Agreement. 
VIII. Article 5.7 of the SPS Agreement
We turn to the issue whether the Panel erred in finding that Japan's phytosanitary measure was not imposed in respect of a situation where "relevant scientific evidence is insufficient" within the meaning of Article 5.7 of the SPS Agreement. 

The Panel identified the "phytosanitary question at issue" as the risk of transmission of fire blight through apple fruit. 
It observed that "scientific studies as well as practical experience have accumulated for the past 200 years" 
on this question and that, in the course of its analysis under Article 2.2, it had come across an "important amount of relevant evidence". 
The Panel observed that a large quantity of high quality scientific evidence on the risk of transmission of fire blight through apple fruit had been produced over the years, and noted that the experts had expressed strong and increasing confidence in this evidence. Stating that Article 5.7 was "designed to be invoked in situations where little, or no, reliable evidence was available on the subject matter at issue"
, the Panel concluded that the measure was not imposed in respect of a situation where relevant scientific evidence is insufficient.
The Panel added that, even if the term "relevant scientific evidence" in Article 5.7 referred to a specific aspect of a phytosanitary problem, as Japan claimed, its conclusion would remain the same. The Panel justified its view on the basis of the experts' indication that, not only is there a large volume of general evidence, but there is also a large volume of relevant scientific evidence on the specific scientific questions raised by Japan. 

A. The Insufficiency of Relevant Scientific Evidence 

Japan relied on Article 5.7 only in the event that the Panel rejected Japan's view that "sufficient scientific evidence" exists to maintain the measure within the meaning of Article 2.2. It is in this particular context that the Panel assigned the burden of proof to Japan to make a prima facie case in support of its position under Article 5.7. 

In Japan – Agricultural Products II, the Appellate Body stated that Article 5.7 sets out four requirements that must be satisfied in order to adopt and maintain a provisional phytosanitary measure. 
These four requirements are "clearly cumulative in nature"
; as the Appellate Body said in Japan – Agricultural Products II, "whenever one of these four requirements is not met, the measure at issue is inconsistent with Article 5.7." 
The first requirement of Article 5.7 is that there must be insufficient scientific evidence. 

The findings of fact by the Panel suggest that the body of available scientific evidence permitted, in quantitative and qualitative terms, the performance of an assessment of risks, as required under Article 5.1 and as defined in Annex A to the SPS Agreement, with respect to the risk of transmission of fire blight through apple fruit exported from the United States to Japan. In particular, according to these findings of fact by the Panel, the body of available scientific evidence would allow "the evaluation of the likelihood of entry, establishment or spread" 
of fire blight in Japan through apples exported from the United States. Accordingly, in the light of the findings of fact made by the Panel, we conclude that, with respect to the risk of transmission of fire blight through apple fruit exported from the United States to Japan ("normally", mature, symptomless apples), the "relevant scientific evidence" is not "insufficient" within the meaning of Article 5.7. 

B. Japan's Argument on "Scientific Uncertainty" 

We understand that Japan defines "unresolved uncertainty" as uncertainty that the scientific evidence is not able to resolve, despite accumulated scientific evidence. 
According to Japan, the risk of transmission of fire blight through apple fruit relates essentially to a situation of "unresolved uncertainty". 
Thus, Japan maintains that, despite considerable scientific evidence regarding fire blight, there is still uncertainty about certain aspects of transmission of fire blight. Japan contends that the reasoning of the Panel is tantamount to restricting the applicability of Article 5.7 to situations of "new uncertainty" and to excluding situations of "unresolved uncertainty"; and that, by doing so, the Panel erred in law. 
We disagree with Japan. The application of Article 5.7 is triggered not by the existence of scientific uncertainty, but rather by the insufficiency of scientific evidence. 

We also find no basis for Japan's argument that the Panel's interpretation of Article 5.7 is too narrow for the reason that it excludes cases where the quantity of evidence on a phytosanitary question is "more than little" 
, but the available scientific evidence has not resolved the question. The Panel's statement that Article 5.7 is intended to address "situations where little, or no, reliable evidence was available on the subject matter at issue", refers to the availability of reliable evidence. We do not read the Panel's interpretation as excluding cases where the available evidence is more than minimal in quantity, but has not led to reliable or conclusive results. Indeed, the Panel explicitly recognized that such cases fall within the scope of Article 5.7 when it observed, in the Interim Review section of its Report, that under its approach, Article 5.7 would be applicable to a situation where a lot of scientific research has been carried out on a particular issue without yielding reliable evidence. 

C. The Panel's Reliance on a "History of 200 Years of Studies and Practical Experience" 

According to Japan, the Panel was not entitled to draw a conclusion regarding Article 5.7 on the basis of such "history" unless the United States had raised an objection based on "history", something that the United States had not done. 

In the course of its reasoning, the Panel mentioned that, as regards the risk of transmission of fire blight through apple fruit, "scientific studies as well as practical experience have accumulated for the past 200 years". 
This statement was relevant to the debate under Article 5.7 and was based on the evidence before the Panel.
Accordingly, it was appropriate for the Panel to make such a statement irrespective of whether the United States had explicitly advanced an argument based on "history". 

In the light of these considerations, we uphold the findings of the Panel, in paragraphs 8.222 and 9.1(b) of the Panel Report, that Japan's phytosanitary measure at issue was not imposed in respect of a situation "where relevant scientific evidence is insufficient", and, therefore, that it is not a provisional measure justified under Article 5.7 of the SPS Agreement. 
We note that Japan requested us, in the event we were to reverse the Panel's finding on Article 5.7, to complete the analysis in respect of the other requirements set out in Article 5.7 of the SPS Agreement. Given our conclusion, there is no need to do so. 

IX. Article 5.1 of the SPS Agreement 

We turn now to Japan's allegations of error with respect to Article 5.1 of the SPS Agreement. The Panel began its evaluation of the United States' claim under Article 5.1 by noting that both parties effectively identified a document referred to as the "1999 PRA" as the risk assessment to be analyzed in this evaluation.

The focus of the United States' claim was that (i) the risk assessment did not sufficiently evaluate the likelihood of entry, establishment or spread of fire blight, and (ii) this evaluation was not performed "according to the SPS measures which might be applied". 

Recognizing that the risk of transmission of fire blight could vary significantly from plant to plant, the Panel found that the risk assessment was not "sufficiently specific" because "the conclusion of the 1999 PRA did not purport to relate exclusively to the introduction of the disease through apple fruit, but rather more generally, apparently, through any susceptible host/vector." 
 The Panel concluded that Japan's risk assessment did not properly evaluate the likelihood of entry, establishment or spread of fire blight through apple fruit. 

With respect to the second element of the United States' claim, the Panel observed that a risk assessment, according to Annex A to the SPS Agreement, requires an evaluation "according to the sanitary or phytosanitary measures which might be applied". From this language, the Panel determined that a risk assessment must not only consider the particular measure already in place, but also other measures that "might" be applied.
Because the 1999 PRA did not consider other risk- mitigating measures, the Panel found the risk assessment inadequate for purposes of Article 5.1. 

We begin our analysis with the text of the relevant provision at issue, Article 5.1 of the SPS Agreement: Members shall ensure that their sanitary or phytosanitary measures are based on an assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organizations. 

The first clause of paragraph 4 of Annex A to the SPS Agreement defines the "risk assessment" for a measure designed to protect plant life or health from risks arising from the entry, establishment or spread of diseases as follows: Risk assessment - The evaluation of the likelihood of entry, establishment or spread of a pest or disease within the territory of an importing Member according to the sanitary or phytosanitary measures which might be applied, and of the associated potential biological and economic consequences ... .

Based on this definition, the Appellate Body determined in Australia – Salmon that: ... a risk assessment within the meaning of Article 5.1 must: 

(1)  identify the diseases whose entry, establishment or spread a Member wants to prevent within its territory, as well as the potential biological and economic consequences associated with the entry, establishment or spread of these diseases;  

(2)  evaluate the likelihood of entry, establishment or spread of these diseases, as well as the associated potential biological and economic consequences; and  

(3)  evaluate the likelihood of entry, establishment or spread of these diseases according to the SPS measures which might be applied.

As the Panel noted, the United States does not claim that Japan's risk assessment failed to meet the first of these conditions.
The Panel therefore limited its analysis of Japan's risk assessment to the second and third conditions. The Panel found that the 1999 PRA did not constitute a "risk assessment", as that term is defined in the SPS Agreement, because it did not satisfy either of those conditions. Japan challenges aspects of the Panel's analysis with respect to both of these conditions. We consider each of these conditions before turning to Japan's argument regarding the evidence that may be relied upon by a panel when evaluating a risk assessment. 

A. Evaluating the Likelihood of Entry, Establishment or Spread of Fire Blight 

In this case, the Panel, relying on the Appellate Body's finding in EC – Hormones, concluded that the 1999 PRA was not sufficiently specific to constitute a "risk assessment" in accordance with the SPS Agreement.
The Panel based this conclusion on its finding that, although the 1999 PRA makes determinations as to the entry, establishment and spread of fire blight through a collection of various hosts (including apple fruit), it failed to evaluate the entry, establishment or spread of fire blight through apple fruit as a separate and distinct vector.
As the Panel stated in response to Japan's comments during the Interim Review, "Japan evaluated the risks associated with all possible hosts taken together, not sufficiently considering the risks specifically associated with the commodity at issue: US apple fruit exported to Japan."

Japan does not contest the Panel's characterization of the risk assessment as one that did not analyze the risks of apple fruit separately from risks posed by other hosts.
Rather, Japan claims that the Panel's reasoning relates to a "matter of methodology", which lies within the discretion of the importing Member.
Japan contends that the requirement of "specificity" explained in EC – Hormones refers to the specificity of the risk and not to the methodology of the risk assessment. 

We disagree with Japan. Under the SPS Agreement, the obligation to conduct an assessment of "risk" is not satisfied merely by a general discussion of the disease sought to be avoided by the imposition of a phytosanitary measure.
The Appellate Body found the risk assessment at issue in EC – Hormones not to be "sufficiently specific" even though the scientific articles cited by the importing Member had evaluated the "carcinogenic potential of entire categories of hormones, or of the hormones at issue in general." 
In order to constitute a "risk assessment" as defined in the SPS Agreement, the Appellate Body concluded, the risk assessment should have reviewed the carcinogenic potential, not of the relevant hormones in general, but of "residues of those hormones found in meat derived from cattle to which the hormones had been administered for growth promotion purposes".
Therefore, when discussing the risk to be specified in the risk assessment in EC – Hormones, the Appellate Body referred in general to the harm concerned (cancer or genetic damage) as well as to the precise agent that may possibly cause the harm (that is, the specific hormones when used in a specific manner and for specific purposes). 

In the light of these considerations, we are of the view that the Panel properly determined that the 1999 PRA "evaluation of the risks associated with all possible hosts taken together"
was not sufficiently specific to qualify as a "risk assessment" under the SPS Agreement for the evaluation of the likelihood of entry, establishment or spread of fire blight in Japan through apple fruit.

We therefore uphold the Panel's finding, in paragraph 8.271 of the Panel Report, that Japan's 1999 Pest Risk Analysis does not satisfy the definition of "risk assessment" in paragraph 4 of Annex A to the SPS Agreement, because it fails to evaluate the likelihood of entry, establishment or spread of fire blight specifically through apple fruit. 

B. Evaluating the Likelihood of Entry, Establishment or Spread of Fire Blight "According to the Sanitary or Phytosanitary Measures Which Might Be Applied" 

Japan also challenges the Panel's finding that Japan "has not ... properly evaluated the likelihood of entry 'according to the SPS measures that might be applied'."

The definition of "risk assessment" in the SPS Agreement requires that the evaluation of the entry, establishment or spread of a disease be conducted "according to the sanitary or phytosanitary measures which might be applied".
We agree with the Panel that this phrase "refers to the measures which might be applied, not merely to the measures which are being applied."
The phrase "which might be applied" is used in the conditional tense. In this sense, "might" means: "were or would be or have been able to, were or would be or have been allowed to, were or would perhaps".
We understand this phrase to imply that a risk assessment should not be limited to an examination of the measure already in place or favored by the importing Member. In other words, the evaluation contemplated in paragraph 4 of Annex A to the SPS Agreement should not be distorted by preconceived views on the nature and the content of the measure to be taken; nor should it develop into an exercise tailored to and carried out for the purpose of justifying decisions ex post facto. 

In this case, the Panel found that the 1999 PRA dealt exclusively with the " 'plant quarantine measures against E. amylovora concerning US fresh apple fruit', which have been taken by Japan based on the proposal by the US government since 1994".
The Panel also found that, in the 1999 PRA, no attempts were made "to assess the 'relative effectiveness' of the various individual requirements applied, [that] the assessment appears to be based on the assumption from the outset that all these measures would apply cumulatively", 
 and that no analysis was made "of their relative effectiveness and whether and why all of them in combination are required in order to reduce or eliminate the possibility of entry, establishment or spread of the disease."Moreover, the Panel referred to "the opinions of Dr. Hale and Dr. Smith that the 1999 PRA 'appeared to prejudge the outcome of its risk assessment' and that 'it was principally concerned to show that each of the measures already in place was effective in some respect, and concluded that all should therefore be applied'.In our opinion, these findings of fact of the Panel leave no room for doubt that the 1999 PRA was designed and conducted in such a manner that no phytosanitary policy other than the regulatory scheme already in place was considered. Accordingly, we uphold the Panel's finding, in paragraph 8.285 of the Panel Report, that "Japan has not ... properly evaluated the likelihood of entry 'according to the SPS measures that might be applied'." 

C. Consideration of Scientific Evidence Arising Subsequent to the Risk Assessment at Issue 

The Panel concluded that Japan's measure could not be "based on" a risk assessment, as required by Article 5.1, because the 1999 PRA did not satisfy the definition of "risk assessment" set out in paragraph 4 of Annex A to the SPS Agreement.
The Panel determined that the definition of "risk assessment" was not satisfied because the 1999 PRA failed to meet the two elements discussed above, namely, that a risk assessment (i) "evaluate the likelihood of entry, establishment or spread of " the plant disease at issue, and (ii) conduct such evaluation "according to the SPS measures which might be applied".

As we see it, Japan was unable to identify any scientific evidence relied upon by the Panel, but published after the issuance of the 1999 risk assessment, because the Panel did not, in fact, base its finding on such evidence. The Panel's analysis focused almost exclusively on the risk assessment itself to determine whether the 1999 PRA satisfied the legal requirements the Panel found in the SPS Agreement. The Panel identified those requirements as the need to assess a risk with a certain degree of "specificity", to evaluate probability rather than possibilities, and to evaluate the likelihood of entry "according to the sanitary or phytosanitary measures which might be applied".
Beyond the text of the 1999 PRA, the only scientific information relied upon by the Panel relates to its finding on "specificity": on this point, the Panel determined that "scientific evidence submitted by both parties leaves no doubt that the risk of introduction and spread of the disease varies considerably according to the host plant".
From this finding of fact, the Panel concluded that Japan's risk assessment was not "sufficiently specific to the matter at issue" because it did not examine the risk in relation to apple fruit in particular. 

Accordingly, we uphold the Panel's finding, in paragraph 8.290 of the Panel Report, that Japan's 1999 Pest Risk Analysis does not satisfy the definition of "risk assessment" set out in paragraph 4 of Annex A to the SPS Agreement because it (i) fails to "evaluate the likelihood of entry, establishment or spread of" the plant disease at issue, and (ii) fails to conduct such an evaluation "according to the SPS measures which might be applied". Furthermore, as the 1999 PRA is not a "risk assessment" within the meaning of the SPS Agreement, it follows, as the Panel found, in paragraphs 8.291 and 9.1(c) of the Panel Report, that Japan's phytosanitary measure at issue is not "based on" a risk assessment, as required by Article 5.1 of the SPS Agreement. 

 Article 11 of the DSU 

Japan raises two challenges under Article 11 of the DSU related to the Panel's fact-finding: one relates to the Panel's analysis under Article 2.2 of the SPS Agreement, and the other relates to the Panel's analysis under Article 5.1 of that Agreement. 

In Section IV of this Report, we found that the Article 11 challenge relating to the Panel's analysis under Article 5.1 was not sufficiently identified in Japan's Notice of Appeal to place the United States on notice thereof.
 We found that the challenge relating to Article 5.1 was not properly before us, and we therefore declined to rule on it. We thus examine below only Japan's challenge to the Panel's fact-finding under Article 2.2 of the SPS Agreement. 

According to Japan, the Panel, in its analysis, made certain errors when evaluating the relevant scientific evidence, each of which constitutes a failure on the part of the Panel to "make an objective assessment of the facts of the case" under Article 11 of the DSU. 

Since EC – Hormones, the Appellate Body has consistently emphasized that, within the bounds of their obligation under Article 11 to make an objective assessment of the facts of the case, panels enjoy a "margin of discretion" as triers of fact.
Panels are thus "not required to accord to factual evidence of the parties the same meaning and weight as do the parties"
and may properly "determine that certain elements of evidence should be accorded more weight tha
n other elements".

Consistent with this margin of discretion, the Appellate Body has recognized that "not every error in the appreciation of the evidence (although it may give rise to a question of law) may be characterized as a failure to make an objective assessment of the facts."
When addressing claims under Article 11 of the DSU, the Appellate Body does not "second-guess the Panel in appreciating either the evidentiary value of ... studies or the consequences, if any, of alleged defects in the evidence". 

Where parties challenging a panel's fact-finding under Article 11 have failed to establish that a panel exceeded the bounds of its discretion as the trier of facts, the Appellate Body has not "interfered" with the findings of the panel.

In the light of the other factual material relied upon by the Panel, including its express consideration and discounting of scientific evidence submitted by Japan, we cannot find that the Panel has exceeded its "margin of discretion"
in evaluating the relevant evidence before it, to call into question the Panel's finding in relation to the last stage of the pathway. Accordingly, Japan has failed to establish that the Panel did not satisfy the obligations of Article 11 so as to justify our interference with a panel's finding of fact. 

B. Evidence "Centered Around" Mature, Symptomless Apple Fruit 

We turn now to the next aspect of Japan's claim under Article 11 of the DSU—that the Panel acted inconsistently with its obligations thereunder in making findings that covered the completion of the pathway for transmission of fire blight by "infected" apple fruit, because the evidence before the Panel "centered around" the pathway with respect to mature, symptomless fruit.

As we have just observed, the Panel found that the additional sequence of steps required for completion of the pathway from apple fruit to other host plants would be unlikely to occur. The finding of the Panel covered both the pathway for mature, symptomless apples and that for apples other than mature, symptomless apple fruit. In our view, the Panel did not err in making this finding. However, the Panel's reasoning was perhaps not sufficiently explicit, with the result that Japan deduced that the Panel had failed to make an objective assessment of the facts before it on completion of the last stage of the pathway. 

Specifically, it might have been helpful had the Panel been more precise about the scope of its factual analysis. We recall that the Panel made the following findings: (i) infection of mature, symptomless apples has not been established; (ii) the presence of endophytic bacteria in mature, symptomless apples is not generally established; (iii) the presence of epiphytic bacteria in mature, symptomless apples is not excluded, but is considered to be extremely rare; and (iv) infection or infestation of apples other than mature, symptomless apple fruit is not contested.
 These findings imply that the factual analysis as regards the completion of the last stage of the pathway with respect to mature, symptomless apples does not need to include the hypothesis of the importation of infected apples to Japan, as, according to the Panel, "infection of mature, symptomless apples has not been established".
By contrast, the factual analysis concerning the completion of the last stage of the pathway with respect to apples other than mature, symptomless apple fruit, is required to address the hypothesis of the importation of infected apples to Japan, as, in the view of the Panel, infection of immature apple fruit is not contested. 

The Panel could also have been more precise about the respective responsibilities of the parties for providing proof of a fact. In connection with the prima facie case it had to establish, the United States made allegations of fact that the last stage of the pathway would not be completed as regards mature, symptomless apples.
The United States was responsible for proving these allegations of fact by reason of the principle set out in US – Wool Shirts and Blouses that the party "who asserts a fact ... is responsible for providing proof thereof."
For its part, Japan, in the context of its attempts to counter the case put forward by the United States, made allegations of fact relating to the completion of the last stage of the pathway with respect to infected apples.
Given the Panel's finding of fact that it is unlikely that mature, symptomless apples would be infected, it can be reasonably assumed that any infected apples exported to Japan would be apples other than mature, symptomless apple fruit. Under the principle set out in US – Wool Shirts and Blouses, it was thus for Japan, and not the United States, to provide proof of these allegations of fact relating to infected apples. 

Having said that the Panel could have been clearer on these two aspects of its reasoning, we nevertheless disagree with Japan that the Panel acted inconsistently with its obligations under Article 11 of the DSU in making a finding that covered the completion of the pathway for transmission of fire blight by "infected" apple fruit, even though the evidence before the Panel "centered around" the pathway with respect to mature, symptomless apple fruit. 

We understand the Panel's conclusions to cover infected apples, as Japan made allegations of fact and brought evidence on such apples.
Accordingly, we see no lack of connection between the overall evidence that the Panel considered and the findings it made with respect to the last stage of the pathway for transmission of fire blight. Therefore, we are of the view that the Panel did not act inconsistently with its obligations under Article 11 of the DSU. 

C. Experts' Statements of Caution 

Japan's third challenge under Article 11 of the DSU is premised on the Panel's alleged failure to take into account adequately the "precautionary principle". Japan bases this challenge on the fact that the Panel did not take into account "the need of caution emphasized by the experts" with respect to the phytosanitary measure aimed at preventing the entry of fire blight into Japan.

In EC – Hormones, the Appellate Body noted that the "precautionary principle" had not yet attained "authoritative formulation" outside the field of international environmental law
, but that it remained relevant in the context of the SPS Agreement, particularly as recognized in certain provisions of that Agreement.
However, the Appellate Body found that the "precautionary principle" did not release Members from their WTO obligations and, as such, did not "override the provisions of Articles 5.1 and 5.2 of the SPS Agreement."
We understand Japan to contend that the "precautionary principle" was embodied in the opinions of the experts cautioning against elimination of phytosanitary measures protecting Japan from fire blight; and that, accordingly, such caution "should have been given greater weight in the conclusion of the Panel on completion of the pathway."

We note that Japan essentially disagrees with the Panel's appreciation of the evidence, and in particular, its appreciation of the experts' expressions of caution. As Japan states in its appellant's submission, "the impact of these expressions of scientific caution, clearly on the record, should have been given greater weight in the conclusion of the Panel on completion of the pathway."In EC – Sardines and in EC – Hormones, the Appellate Body said that: determination of the credibility and weight properly to be ascribed to (that is, the appreciation of) a given piece of evidence is part and parcel of the fact finding process and is, in principle, left to the discretion of a panel as the trier of facts.

Therefore, in our view, even if the Panel did not give as much weight as Japan would have liked to the experts' statements of caution with respect to modifications to Japan's phytosanitary measure, Japan has failed to establish that, in doing so, the Panel exceeded the bounds of its discretion as the trier of facts. 

D. Completion of the Pathway and "Theoretical Risk" 

Japan's final Article 11 claim alleges an inconsistency in the Panel's fact-finding that renders its analysis of the pathway for transmission of fire blight through apple fruit inconsistent with its obligation to make an "objective assessment of the facts of the case". 

The Appellate Body indicated that Article 5.1 does not address theoretical uncertainty, that is to say, "uncertainty that theoretically always remains since science can never provide absolute certainty that a given substance will not ever have adverse health effects."
We understand that the "scientific prudence" displayed by the experts in this case related to the risks that might arise from radical changes in Japan's current system of phytosanitary controls, taking into account Japan's island environment and climate.
The scientific prudence displayed by the experts did not relate to the "theoretical uncertainty" that is inherent in the scientific method and which stems from the intrinsic limits of experiments, methodologies, or instruments deployed by scientists to explain a given phenomenon. Therefore, we agree with the Panel that the scientific prudence displayed by the experts should not be "completely assimilated" to the "theoretical uncertainty" that the Appellate Body discussed in EC – Hormones as being beyond the purview of risks to be addressed by measures subject to the SPS Agreement. Nevertheless, contrary to Japan's understanding, that scientific prudence does not undermine the finding of negligibility of the risk of possible transmission of fire blight through apple fruit: indeed, the experts' scientific prudence is related to a different question, namely, the hypothetical scenario of future changes in Japan's regulatory environment.
Accordingly, we disagree with Japan that the Panel's rejection of the United States' argument on " 'theoretical risk' implies that the risk from infected apple fruit is real, and that the entire pathway could be completed".In our view, the Panel, in rejecting the United States' argument on "theoretical risk", while at the same time finding that the risk of transmission of fire blight through apple fruit is "negligible" 
, did not act inconsistently with Article 11 of the DSU. 

 We therefore find that the Panel did not act inconsistently with Article 11 of the DSU, with respect to its analysis of the United States' claim under Article 2.2 of the SPS Agreement.
XI. Findings and Conclusions 

For the reasons set out in this Report, the Appellate Body: 

(a)  finds that the Panel had the "authority" to make findings and draw conclusions with respect to all apple fruit from the United States, including immature apples;  

(b)  upholds the Panel's findings, in paragraphs 8.199 and 9.1(a) of the Panel Report, that Japan's phytosanitary measure at issue is maintained "without sufficient scientific evidence" within the meaning of Article 2.2 of the SPS Agreement;  

(c)  upholds the Panel's findings, in paragraphs 8.222 and 9.1(b) of the Panel Report, that Japan's phytosanitary measure at issue was not imposed in respect of a situation "where relevant scientific evidence is insufficient", and, therefore, that it is not a provisional measure justified under Article 5.7 of the SPS Agreement;  

(d)  upholds the Panel's findings, in paragraphs 8.271, 8.285, and 8.290 of the Panel Report, that Japan's 1999 Pest Risk Analysis does not satisfy the definition of "risk assessment" set out in paragraph 4 of Annex A to the SPS Agreement because it (i) fails to "evaluate the likelihood of entry, establishment or spread of " the plant disease at issue, and (ii) fails to conduct such an evaluation "according to the SPS  measures which might be applied". Consequently, the Appellate Body upholds the Panel's findings, in paragraphs 8.291 and 9.1(c) of the Panel Report, that Japan's phytosanitary measure at issue is not "based on" a risk assessment, as required by Article 5.1 of the SPS Agreement; 

(e)  finds that the Panel did not act inconsistently with Article 11 of the DSU, with respect to its analysis of the United States' claim under Article 2.2 of the SPS Agreement; and  

(f)  finds that the issue of the Panel's compliance with Article 11 of the DSU, with respect to its analysis of the United States' claim under Article 5.1 of the SPS Agreement, was not raised by Japan in its Notice of Appeal and therefore is not properly before the Appellate Body in this appeal. Consequently, the Appellate Body does not rule on this issue.  

The Appellate Body therefore recommends that the Dispute Settlement Body request Japan to bring its measure, found in this Report, and in the Panel Report as upheld by this Report, to be inconsistent with its obligations under the SPS Agreement, into conformity with that Agreement.
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