

INDIA – QUANTITATIVE RESTRICTIONS ON IMPORTS OF

AGRICULTURAL, TEXTILE AND INDUSTRIAL PRODUCTS (Edited by Ms. Shivangi)


(WT/DS90/AB/R)
PARTICIPANTS :                                                          APPELATE BODY DIVISION :
India, Appellant                                                    Ehlermann, Presiding Member
                                                                            El-Naggar, Member
                                                                            Matsushita, Member
United States, Appellee                                                                              
                                                                             PANELISTS:
                                                                                 Mr. Ambassador Celso Lafer, Chairperson
                                                                           Mr. Professor Paul Demaret, Member
                                                                           Mr. Professor Richard Snape, Member



DISPUTE TIMELINE
Establishment of panel.................................................................................November 18, 1997

Circulation of panel report......................................................................................April 6, 1999
Circulation of AB report................................................................................... August 23, 1999

Adoption...................................................................................................... September 22, 1999

I. RELEVANT FACTS OF THE DISPUTE


On 16 July 1997, the United States requested consultations with India, pursuant to Article 4 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (“DSU”), Article XXII:1 of the GATT, Article 19 of the Agreement on Agriculture (to the extent it incorporates by reference Article XXII of the GATT), and Article 6 of the Agreement on Import Licensing Procedures (to the extent it incorporates by reference Article XXII of the GATT), concerning quantitative restrictions maintained by India on the importation of a number of agricultural, textile and industrial products (WT/DS90/1). The United States considered that the quantitative restrictions maintained by India, including, but not limited to, those tariff lines notified in Annex I, Part B of WT/BOP/N/24, appeared to be inconsistent with India's obligations under Article XI:1 and XVIII:11 of the GATT 1994, Article 4.2 of the Agreement on Agriculture and Article 3 of the Agreement on Import Licensing Procedures.

At the same time, Australia, Canada, the European Communities, New Zealand and Switzerland requested consultations with India on these quantitative restrictions (WT/DS91/1; WT/DS92/1; WT/DS93/1; WT/DS94/1; WT/DS96/1) on the basis of similar claims to those set forth by the United States.  Subsequently, Japan, the European Communities, Canada, Australia, Switzerland and New Zealand asked to join in the consultations requested by the United States (WT/DS90/2, WT/DS90/3, WT/DS90/4, WT/DS90/5, WT/DS/90/6, WT/DS/90/7). The United States and India formally consulted on these measures in Geneva on 17 September 1997, and Japan participated as an interested third party under Article 4.11 of the DSU.
· Product at issue: Imported products subject to India's import restrictions: 2,714 tariff lines within the eight-digit level of the HS (710 of which were agricultural products).
[A] QUANTITAIVE RESTRICTIONS


[A.1] Legal Basis Under Domestic Law For Import Restrictions And Import Licensing
Indian domestic legislation governing import licensing can be found in: (i) Section 11 of the Customs Act, 1962, (ii) the Foreign Trade (Development and Regulation) Act, 1992, (iii) the rules and orders promulgated under the Foreign Trade (Development and Regulation) Act, 1992, and (iv)the Export and Import Policy 1997-2002.

(i) Section 11 of the Customs Act, 1962 provides that the Central Government of India may, by notification in the Official Gazette, prohibit (absolutely or subject to conditions), as specified in the notification, the import or export of any goods. The listed purposes for such prohibition include, inter alia: Indian security; maintenance of public order and standards of decency or morality; et al and any other purpose conducive to the interests of the general public.

(ii) The Foreign Trade (Development and Regulation) Act, 1992 (“FTDR Act”), authorizes the Central Government to prohibit, restrict or otherwise regulate the import or export of goods, by Order published in the Official Gazette (Section 3(2).

(iii) Section 19 of the FTDR Act authorizes the Central Government to make rules for carrying out the provisions of the Act, by notification in the Official Gazette. The Foreign Trade (Regulation) Rules, 1993 were issued under the authority of Section 19 of the FTDR Act. They provide generally for licence applications, licence fees, licence conditions, refusal, amendment, suspension or cancellation of licences, and enforcement.

(iv) Export and Import Policy statements have been issued once every five years, effective at the 1 April start of the government fiscal year. The Export and Import Policy 1997-2002 includes, inter alia, the Negative List of Imports (" Negative List") found in Chapter 15 of the Export and Import Policy. The list sets forth various prescribed procedures or conditions for imports, and the eligibility requirements including export performance that must be met to qualify for Special Import Licences.
 
[B] MEASURES AT ISSUE


India's import restrictions that India claimed were maintained to protect its balance-of-payments (“BOP”) situation under GATT Art. XVIII: (a) Import Licensing System, (b) Imports Canalization through government agencies and (c) Actual User Requirement for import licences.
a. Import licensing System



India regulates the import of goods by means of the Negative List.
 If an item is on the Negative List, a prospective importer must apply for a licence to the DGFT. The Negative List classifies all restricted imports in one of three categories: (i) prohibited items, (ii) restricted items, and (iii) canalized items. The leading item on the Negative List is “all consumer goods, howsoever described, of industrial, agricultural, mineral or animal origin, whether in SKD/CKD condition or ready to assemble sets or in finished form.”
 
b. Restricted items



Restricted items are listed in Part II of the Negative List. An item classified as “restricted” under the Negative List is only permitted to be imported against a specific import licence or in accordance with a public notice issued for that purpose.
 A person intending to import a restricted item must submit an application for an import licence to the Director General of Foreign Trade in India’s Ministry of Commerce (“DGFT”), or an officer authorized by him (“licensing authority”) with territorial jurisdiction.
 Import licences are not transferable. Any person who imports or exports (with or without a licence) must have an Importer- Exporter Code (IEC) number, unless specifically exempted.
 Whenever imports require a licence, only the “Actual User” may import the goods, unless the Actual User condition is specifically dispensed with by the licensing authority.
 Paragraph 3.4 of the Export-Import Policy defines "Actual User" as an actual user who may be either industrial or nonindustrial. Paragraph 3.5 of the Policy defines "Actual User (Industrial)" as "a person who utilizes the imported goods for manufacturing in his own unit or manufacturing for his own use in another unit including a jobbing unit." Paragraph 3.6 of the Policy defines "Actual User (Non-Industrial)" as "a person who utilizes the imported goods for his own use in (i) any commercial establishment carrying on any business, trade, or profession; or (ii) any laboratory, Scientific or Research and Development (R&D) institution, university of other educational institution or hospital; or (iii) any service industry."

The Actual User then cannot legally transfer the imported goods to anyone except with prior permission from the licensing authority concerned, except for a transfer to another Actual User after a period of two years from the date of import.
 About ten per cent of tariff lines subject to import licensing may also be imported under Special Import Licences (SILs). These items are listed in WT/BOP/N/24, Annex I, Part B by the symbol "SIL" in the "QR symbol" column.

 Firms receive SILs from the Indian Government in proportion to their exports or NFE (net foreign exchange) earnings. SILs are issued by the DGFT or regional licensing authorities, and are freely transferable (there are SIL brokers and a resale market for SILs). 
c. Canalized Items



Canalized items, listed in Part III of the Negative List, may in principle be imported only by a designated canalizing (government) agency. A number of canalized items appear in Annex I, Part B of WT/BOP/N/24 (indicated by “STR” in the column labelled “QR Symbol”).

[C] LEGAL BASIS OF COMPLAINT


The United States claimed that the quantitative restrictions at issue violate Article XI:1 and XVIII:11 of the GATT 1994 and Article 4.2 of the Agriculture Agreement
; and requested to  recommend that India bring its measures into conformity with the GATT 1994 and the Agreement on Agriculture.

[D] DECISION OF THE PANEL


The Panel reached the following findings
(i) The measures at issue applied by India violate Articles XI:1 and XVIII:11 of GATT 1994 and are  not justified by Article XVIII:B;

(ii) The measures at issue, to the extent they apply to products subject to the Agreement on Agriculture, violate Article 4.2 of the Agreement on Agriculture; and

(iii) The measures at issue nullify or impair the benefits of the United States under GATT 1994 and the Agreement on Agriculture.
It recommended that the DSB request India to bring the measures at issue into conformity with its obligations under the WTO Agreement.

II. ISSUES RAISED BEFORE APPELATE BODY


The issues raised before the Appellate body were: 
 

(a) Whether the Panel erred in law in finding that it was competent to review the justification of India's balance-of-payments restrictions under Article XVIII:B of the GATT 1994;

(b) Whether the Panel correctly interpreted the Note Ad Article XVIII:11 of the GATT 1994 and, in particular, the word "thereupon";

(c) Whether the Panel's finding that India is not entitled to maintain its balance-of payments restrictions under the terms of the Note Ad Article XVIII:11 is consistent with the proviso to Article XVIII:11;

(d) Whether the Panel correctly allocated and applied the burden of proof in respect of the proviso to Article XVIII:11 and the Note Ad Article XVIII:11; and

(e) Whether the Panel delegated to the IMF its duty to make an objective assessment of the matter and, therefore, acted inconsistently with Article 11 of the DSU.

III. DECISION OF THE APPELLATE BODY


[A] APPELLATE BODY’S ANALYSIS ON COMPETENCE OF PANEL


In view of the competence of the BOP Committee and the General Council with respect to balance-of payments restrictions under Article XVIII:12 of the GATT 1994 and the BOP Understanding, the Panel erred, according to India, in finding that the competence of panels to review the justification of balance-of-payments restrictions is "unlimited".

According to Article XXIII, any Member which considers that a benefit accruing to it directly or indirectly under the GATT 1994 is being nullified or impaired as a result of the failure of another Member to carry out its obligations, may resort to the dispute settlement procedures of Article XXIII.
 The United States considers that a benefit accruing to it under the GATT 1994 was nullified or impaired as a result of India's alleged failure to carry out its obligations regarding balance-of payments restrictions under Article XVIII:B of the GATT 1994. Therefore, the United States was entitled to have recourse to the dispute settlement procedures of Article XXIII with regard to this dispute.

 Article XXIII is elaborated and applied by the DSU. The first sentence of Article 1.1 of the

DSU provides:
“The rules and procedures of this Understanding shall apply to disputes brought pursuant to the consultation and dispute settlement provisions of the agreements listed in Appendix 1 to this Understanding (referred to in this Understanding as the "covered agreements").
It is noted that Appendix 1 to the DSU lists "Multilateral Agreements on Trade in Goods", to which the GATT 1994 belongs, among the agreements covered by the DSU. A dispute concerning Article XVIII:B is, therefore, covered by the DSU.
 Article 1.2 of the DSU provides in relevant part:

The rules and procedures of this Understanding shall apply subject to
such special or additional rules and procedures on dispute settlement contained
in the covered agreements as are identified in Appendix 2 to this Understanding.

Appendix 2 does not identify any special or additional dispute settlement rules or procedures relating to balance-of-payments restrictions. It does not mention Article XVIII:B of the GATT 1994, or any of its paragraphs. The DSU is, therefore, fully applicable to the current dispute. Any doubts that may have existed in the past as to whether the dispute settlement procedures under Article XXIII were available for disputes relating to balance-of-payments restrictions have been removed by the second sentence of footnote 1 to the BOP Understanding, which reads:

The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute Settlement Understanding may be invoked with respect to any matters arising from the application of restrictive import measures taken for balance of payments purposes.
 Thus, this provision makes it clear that the dispute settlement procedures under Article XXIII, as elaborated and applied by the DSU, are available for disputes relating to any matters concerning balance-of-payments restrictions.
 Therefore it can be concluded that panels have the competence to review the justification of balance-of-payments restrictions. The dispute settlement provisions of the GATT 1994, as elaborated and applied by the DSU, can be invoked with respect to any matters relating to balance-of-payments restrictions. The Panel's finding is upheld in paragraph 5.114 of its Report that it was competent to review the justification of India's balance-of-payments restrictions under Article XVIII:B of the GATT 1994.

 [B] APPELLATE BODY’S ANALYSIS ON THE NOTE AD ARTICLE XVIII: 11 OF THE GATT 1994


India claims that the Panel erred in law in interpreting the word "thereupon" to mean "immediately". According to India, "thereupon":

… indicates that there must be a direct causal link between the

removal of measures imposed [for] balance-of-payments reasons and

the recurrence of the conditions defined in Article XVIII:9.

The Note Ad Article XVIII:11 provides:

The second sentence in paragraph 11 shall not be interpreted to mean

that a contracting party is required to relax or remove restrictions if

such relaxation or removal would thereupon produce conditions

justifying the intensification or institution, respectively, of restrictions

under paragraph 9 of Article XVIII.
The Appellate body agreed with the Panel that the Ad Note, and, in particular, the words "would thereupon produce", require a causal link of a certain directness between the removal of the balance-of payments restrictions and the recurrence of one of the three conditions referred to in Article XVIII:9.
 As pointed out by the Panel, the Ad Note demands more than a mere possibility of recurrence of one of these three conditions and allows for the maintenance of balance-of-payments restrictions on the basis only of clearly identified circumstances.
 In order to meet the requirements of the Ad Note, the probability of occurrence of one of the conditions would have to be clear.

Under the Ad Note the balance of payment restrictions would be maintained if their removal or relaxation would thereupon produce:
(a) a threat of a serious decline in monetary reserves;

(b) a serious decline in monetary reserves; or
(c) inadequate monetary reserves.
With regard to the first of these conditions, the body agreed with the Panel that the word "thereupon" means "immediately". As to the two other conditions, i.e., a serious decline in monetary reserves or inadequate monetary reserves, it is noted that the Panel, in paragraph 5.198 of its Report, qualified its understanding of the word "thereupon" as follows:

We do not mean that the term "thereupon" should necessarily mean

within the days or weeks following the relaxation or removal of the

measures; this would be unrealistic even though instances of very

rapid deterioration of balance-of-payments conditions could occur.

The Panel in fact interpreted the word "thereupon" for these two conditions as meaning "soon after". This is also one of the possible dictionary meanings of the word "thereupon".
 We are of the view that instead of using the word "immediately", the Panel should have used the words "soon after" to express the temporal sequence required by the word "thereupon". However, in view of the Panel's own qualification of the word "thereupon", the use of "immediately" with respect to these two conditions does not amount to a legal error.
 The Panel's interpretation of the Ad Note and, in particular, the word "thereupon" was upheld.
[C] APPELLANT BODY’S ANALYSIS ON THE PROVISO TO ARTICLE XVIII:11 OF THE GATT 1994


India claims that the Panel erred in law:

… by requiring India to use macro-economic and other development

policy instruments to meet balance-of-payments problems caused by

the immediate removal of its import restrictions.

India argues that such a requirement amounts to a change in its development policy, and is, therefore, inconsistent with the proviso to The second sentence of Article XVIII:11 provides that Members:

…shall progressively relax any restrictions applied under this Section

as conditions improve, maintaining them only to the extent necessary

under the terms of paragraph 9 of this Article and shall eliminate them

when conditions no longer justify such maintenance;

Proviso: 
Provided that no contracting party shall be required to withdraw or

modify restrictions on the ground that a change in its development

policy would render unnecessary the restrictions which it is applying

under this Section

In reply to a question by the Panel
, the IMF stated:

The Fund's view remains ... that the external situation can be managed

using macro-economic policy instruments alone. Quantitative

restrictions (QRs) are not needed for balance-of-payments

adjustments and should be removed over a relatively short period of

time. … 

The Panel was of the view that the use of macroeconomic policy instruments is not related to any particular development policy, but is resorted to by all Members regardless of the type of development policy they pursue.
 The IMF statement that India can manage its balance-of payments situation using macroeconomic policy instruments alone does not, therefore, imply a change in India's development policy. Nothing in the Panel Report suggests that the Panel imposed this requirement.
 On the contrary, in paragraph 5.220 of its Report, the Panel stated:

India had in the past used macroeconomic policy instruments to

defend the rupee, suggesting that the use of macroeconomic policy

instruments as mentioned by the IMF would not necessarily constitute

a change in India's development policy.
The Panel concluded in paragraph 5.211 of its Report as follows:

The IMF's suggestions on "structural measures" should not be taken in isolation from the context in which they are made. We recall that the IMF began its reply to Question 3 by stating that India's "external situation can be managed by using macroeconomic policy instruments alone". Its comments on structural measures appear only at the end of its answer after it has suggested other liberalization measures, such as tariff reductions. The adoption by India of "structural measures" is not suggested as a condition for preserving India's reserve position. Thus, we cannot conclude that the removal of India's balance-of payment measures would thereupon lead to conditions justifying their reinstitution that could be avoided only by a change in India's development policy.

Clearly, the Panel interpreted the IMF statement to the effect that the implementation of structural measures is not a condition for the preservation of India's external financial position. Thus, the Appellate body concluded that the Panel did not require India to change its development policy and, therefore, did not err in law with regard to the proviso to Article XVIII:11.

[D] APPELLATE BODY’S ANALYSIS ON BURDEN OF PROOF


India argues that the Panel erred in finding that the proviso to Article XVIII:11 is an affirmative defence and that India should, therefore, bear the burden of proof in respect of it.
 Second sentence of Article XVIII:11 provides that Members:

… shall progressively relax any restrictions applied under this Section as conditions improve, maintaining them only to the extent necessary under the terms of paragraph 9 of this Article and shall eliminate them when conditions no longer justify such maintenance; Provided that no contracting party shall be required to withdraw or modify restrictions on the ground that a change in its development policy would render unnecessary the restrictions which it is applying under this Section.

If it is assumed that the complaining party has successfully established a prima facie case of inconsistency with Article XVIII:11 and the Ad Note, the responding party may, in its defence, either rebut the evidence adduced in support of the inconsistency or invoke the proviso. In the latter case, it would have to demonstrate that the complaining party violated its obligation not to require the responding party to change its development policy. This is an assertion with respect to which the responding party must bear the burden of proof.
 The Appellate body therefore, agree with the Panel that the burden of proof with respect to the proviso is on India.
a. The burden of proof in respect of the Note Ad Article XVIII:11



 India claims that the Panel never rendered a finding on whether the burden of proof was on India or the United States.
 The Appellate body share the Panel's view that the burden of proof in respect of the Ad Note rests on the complainant, i.e., the United States.

Further India also argues that, assuming the Panel allocated the burden of proof with respect to the Ad Note to the United States, the Panel did not apply the rules on burden of proof correctly. According to India, the Panel made two mistakes.
 

(i) The Panel failed to analyze whether the United States made a prima facie case prior to considering the answers of the IMF to the Panel's questions, and prior to shifting the burden of proof to India. The Panel thus failed to conclude, after recounting the evidence adduced by the United States, that the United States had successfully made a prima facie case with respect to the Ad Note. 

(ii) Second, India argues that the evidence introduced by the United States could not, as a matter of law, have constituted a prima facie case that India's balance-of-payments restrictions were not justified under the Ad Note.

With respect to first mistake the Panel did not explicitly find that the United States had made a prima facie case before it considered the answers of the IMF and the responses of India to the arguments of the United States. The Panel stated that it would consider the position of the United States in light of the responses of India.

The Appellate body did not find it objectionable that the Panel took into account, in assessing whether the United States had made a prima facie case, the responses of India to the arguments of the United States. This way of proceeding does not imply that the Panel shifted the burden of proof to India. Thus, Panel did not err in law in proceeding as it did. The Appellate body believes that this second mistake alleged by India relates to the weighing and assessing of the evidence adduced by the United States, and is, therefore, outside the scope of appellate review.

Thus, it concluded that the Panel did not err in law in its allocation and application of the burden of proof in respect of the proviso to Article XVIII:11 and the Note Ad Article XVIII:11.

IV. FINDINGS


For the reasons set, the Appellate Body concluded:
 
I. upholds the Panel's finding that it was competent to review the justification of India's balance-of-payments restrictions under Article XVIII:B of the GATT 1994;

II. upholds the Panel's interpretation of the Note Ad Article XVIII:11 of the GATT 1994 and, in particular, the word "thereupon";

III. concludes that the Panel did not require India to change its development policy and, therefore, did not err in law with regard to the proviso to Article XVIII:11 of the GATT 1994; concludes that the Panel did not err in law in its allocation and application of the burden of proof in respect of the proviso to Article XVIII:11 and the Note Ad Article XVIII:11 of the GATT 1994; and

IV. concludes that the Panel made an objective assessment of the matter before it as required by Article 11 of the DSU.

V. CONCLUSION


The Appellate Body recommends that the DSB request that India bring its balance-of payments restrictions, which the Panel found to be inconsistent with Articles XI:1 and XVIII:11 of the GATT 1994, and with Article 4.2 of the Agreement on Agriculture, into conformity with its obligations under these agreements.
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