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Introduction
This case basically involves a challenge brought by the European Communities about the Chile Tax regime on the alcoholic beverages. EC mainly contended that the said “tax regime violated the Article III:2, second sentence, of the General Agreement on Tariffs and Trade 1994
 on the ground that this law affords "protection" to domestic production in relation to certain imported alcoholic beverages as it accords preferential tax treatment to pisco, a distilled alcoholic beverage produced in Chile.”

Terminologies Involved
· Ad valorem tax - “The term ad valorem is derived from the Latin ad valentiam, meaning "to the value." It is commonly applied to a tax imposed on the value of property.”
“An ad valorem tax is a tax based on the assessed value of real estate or personal property. Ad valorem taxes can be property tax or even duty on imported items. Property ad valorem taxes are the major source of revenue for state and municipal governments.”

· De minimis- “An abbreviated form of the Latin Maxim de minimis non curatlex, "the law cares not for small things." A legal doctrine by which a court refuses to consider trifling matters.In a lawsuit, a court applies the de minimis doctrine to avoid the resolution of trivial matters that are not worthy of judicial scrutiny. Its application sometimes results in the dismissal of an action, particularly when the only redress sought is for a nominal sum, such as one dollar. Appellate courts also use the de minimis doctrine when appropriate.”

Relevant Facts of the Dispute

From 1st December 2000, a revised tax system popularly known as the New Chilean System got applicable which taxed all spirits on the basis of their alcohol content and price.
 “Spirits with an alcohol content of 35° or less are taxed at a rate of 27% ad valorem (to its value).  From a rate of 27% ad valorem, the tax rate increases in increments of 4 percentage points per additional degree of alcohol, until a maximum rate of 47% ad valorem is reached for all spirits over 39°.”
 “It was found by the Panel that roughly 75% of the total volume of domestically produced spirits will be taxed at 27% ad valorem, while over 95% of the total volume of imported spirits will be taxed at 47% ad valorem.”

“The European Communities claimed that the measure at issue is inconsistent with Article III:2, second sentence, of the General Agreement on Tariffs and Trade 1994 (the "GATT 1994") because it accords preferential tax treatment to pisco, a distilled alcoholic beverage produced in Chile, thereby affording "protection" to domestic production in relation to certain imported alcoholic beverages.”

“The Panel concluded that the domestic distilled alcoholic beverages produced in Chile, including pisco, and the imported products presently identified by HS classification 2208, are directly competitive or substitutable products. The Panel also concluded that both the "Transitional System and [the] New Chilean System provide for dissimilar taxation of the imports in an amount that is greater than de minimis levels."Furthermore, the dissimilar taxation in both systems was found to be "applied in a manner so as to afford protection to Chile's domestic production." As a result, the Panel concluded that "there is nullification or impairment of the benefits accruing to the complainant under GATT 1994 within the meaning of Article 3.8 of the Dispute Settlement Understanding," and recommended that the DSB request Chile to bring its taxes on distilled alcoholic beverages into conformity with its obligations under the GATT 1994.”

Product at issue: All the distilled spirits falling within H.S. heading 2208, including pisco (the Chile's domestic product) and imported distilled spirits such as vodka, gin, whisky, rum, etc.
Quantitaive Restrictions
The intent of the Article III:2, second sentence, of the General Agreement on Tariffs and Trade 1994 is basically “to provide equality of competitive conditions for all the directly competitive or substitutable imported products in relation to domestic products”
 and it reads as follows – 
· “The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.”

Measures At Issue
“The measure at issue is the Chile's tax measures which impose an excise tax at different rates which depends on the type of product say pisco, whisky, etc. under the “Transitional System” and also on the degree of alcohol content be it 35°, 36°, or 39° etc. under the “New Chilean System”.”

Legal Basis of Complaint
European Communities, in view of Article III:2, second sentence, of the GATT 1994, complained about the dissimilar taxation, of directly competitive or substitutable imported and domestic products, done by Chile. 
Decision of The Panel
The Panel reached the following findings – 
a. “that the domestic distilled alcoholic beverages produced in Chile, including pisco, and the imported products presently identified by HS classification 2208, are directly competitive or substitutable products.  
b. Chile's Transitional System and New Chilean System provide for dissimilar taxation of the imports in an amount that is greater than de minimis levels.  
c. lastly, the dissimilar taxation in both systems is applied in a manner so as to afford protection to Chile's domestic production.”

Issues Raised Before Appellate Body
The issues raised before the Appellate body were:

a. “whether the Panel erred in its interpretation and application of the term "not similarly taxed", which appears in the Ad Article to Article III:2, second sentence, of the GATT 1994; 

b. whether the Panel erred in its interpretation and application of the term "so as to afford protection", which is incorporated into Article III:2, second sentence, of the GATT 1994, by specific reference to the "principles set forth in paragraph 1" of Article III of that Agreement;

c. whether the Panel failed to set out the basic rationale for its findings and recommendations regarding the interpretation and application of the term "not similarly taxed", as required by Article 12.7 of the DSU;  and

d. whether the Panel acted inconsistently with Articles 3.2 and 19.2 of the DSU by adding to the rights and obligations of WTO Members in its interpretation and application of the terms "not similarly taxed" and "so as to afford protection", under Article III:2, second sentence, of the GATT 1994.”

Decision of The Appellate Body
[A] APPELLATE BODY’S ANALYSIS ON “NOT SIMILARLY TAXED”
The Appellate body began with citing the Japan – Alcoholic Beverages
 case and pointed out the three issues that were discussed in the same case and also which should be discussed in this case as well. The three issues are:
a. “the imported products and the domestic products  are "directly competitive or substitutable products" which are in competition with each other;

b. the directly competitive or substitutable imported and domestic products  are "not similarly taxed";  and

c. the dissimilar taxation of the directly competitive or substitutable imported and domestic products  is "applied ... so as to afford protection to domestic production".”

Regarding the first issue the panel gave the decision that "domestic distilled alcoholic beverages produced in Chile, including pisco, and the imported products presently identified by HS classification 2208, are directly competitive or substitutable products."
 This decision of panel was not appealed by Chile so the appellant body based their reasoning on the finding that all the domestic and imported products at issue are directly competitive or substitutable with each other, within the meaning of Ad Article III:2 of the GATT 1994.”

On the second issue, the body stated that the legal standard which was decided in the Japan – Alcoholic Beverages case is appropriate to apply to this issue of ‘not similarly taxed’ To be 'not similarly taxed', the tax burden on imported products must be heavier than on 'directly competitive or substitutable' domestic products, and that burden must be more than de minimis  in any given case. So the body here assessed the relative tax burden imposed on directly competitive or substitutable domestic and imported products.
The body here conveyed that the object of the Article III is to “Provide equality of competitive conditions" for all directly competitive or substitutable imported products in relation to domestic products, and not simply for some of the imported products”
 and the objective would be disregarded if the comparison of the taxation of beverages of a specific alcohol content is done. So the body conveyed that “the examination under the second issue musttake into account the fact that the group of directly competitive or substitutable domestic and imported products at issue in this case is not limited solely to beverages of a specific alcohol content, falling within a particular fiscal category, but also covers all the distilled alcoholic beverages in each and every fiscal category under the New Chilean System.”

After a comprehensive examination done by the body itself, they reached to a conclusion that the tax burden on imported products will be heavier than the tax burden on the domestic products and such a difference in the level of the tax burden was more than de minimis.


[B] APPELLATE BODY’S ANALYSIS ON “SO AS TO AFFORD PROTECTION”
“Panel on the issue of ‘so as to afford protection’ mainly conveyed its arguments on the basis of the statements in Japan – Alcoholic Beveragesand said that the magnitude of the dissimilar taxation has to be seen and also it should be considered that who would receive the benefit of the dissimilar taxation.”

The appellate body cited the rule conveyed in the Japan – Alcoholic Beverages:

“Members of the WTO are free to pursue their own domestic goals through internal taxation or regulation so long as they do not do so in a way that violates Article III or any of the other commitments they have made in the WTO Agreement”

“The body here conveyed that members of the WTO have the sovereign authority to determine the basis of taxing their goods, be it the distilled alcoholic beverages. Members of the WTO are free to tax distilled alcoholic beverages on the basis of their alcohol content and price, as long as the tax classification is not applied so as to protect domestic production over imports. Alcohol content, like any other basis or criterion of taxation, is subject to the legal standard embodied in Article III:2 of the GATT 1994.”

The body also said that to answer the question that whether a tax regime affords protection to domestic production there has to be a comprehensive and objective analysis and also the design, the architecture and the structure of the tax system has to be considered. “Andso, the body analyzed the design, the architecture and the structure of the New Chilean system and noted that 75% of all domestic production has an alcohol content of 35° or less and is, thus, taxed at the lowest rate of 27% ad valorem.”
“Further they also noted that this new tax system will operate largely as if there were only two tax brackets: the first applying a rate of 27% ad valorem which ends at the point at which most domestic beverages, by volume, are found, and the second applying a rate of 47% ad valorem which begins at the point at which most imports, by volume, are found.”
Therefore, the body after the doing the examination concluded that examination of the design, architecture and structure of the New Chilean System tends to reveal that the application of dissimilar taxation of directly competitive or substitutable products will “afford protection to domestic production.”

“The Appellate body was of the view that the basis of panel’s conclusion about theissue of “so as to afford protection”, was unjustified. The fact on which the panel relied onwas that the Chilean law imposes minimum alcohol content requirements on a range of distilled alcoholic beverages, including most of the beverages imported into Chile as this "interaction" the Panel sees between the New Chilean System and the Chilean regulation does not contribute to the cogency of the Panel's conclusion on the "so as to afford protection" issue and, in the view of the body, should not have been taken into account by the Panel.”

“Further, the Appellate Body rejected the Panel's consideration of the relationship (logical connection) between Chile's new measure and de jure discrimination (against imports) found under its traditional system. In this regard, it further said that “Members of the WTO should not be assumed, in any way, to have continued previous protection or discrimination through the adoption of a new measure, as this would come close to a 'presumption of bad faith'”.”

[C] APPELLATE BODY’S ANALYSIS ON “ARTICLE 12.7 OF THE DSU”
“Article 12.7 of the DSU provides for an obligation on the panel to provide the basic rationale behind its findings.”
“Chile, in this case argued that the Panel failed to fulfill its obligation under Article 12.7 and failed to provide the basic rationale behind its findings when analyzing the 'dissimilarity' condition of Article III:2, second sentence. But the appellate body, here, concluded that the Panel did "set out" a "basic rationale" for its finding and recommendation and so Chile’s claims in this regard were denied.”

[D] APPELLATE BODY’S ANALYSIS ON “ARTICLES 3.2 AND 19.2 OF THE DSU”
Article 3.2 talks about the principle of "security and predictability".
“The appellate body denied the Chile’s claims that the Panel's findings on the issues of "not similarly taxed" and "so as to afford protection" compromised the "security and predictability" of the multilateral trading system, provided for in Article 3.2 of the DSU, and "add to … the rights and obligations of Members" under Article III:2, second sentence, of the GATT 1994, in contravention of Articles 3.2 and 19.2 of the DSU on the basis that the panel legal conclusions were never tainted by any reversible error of law.”

Findings
For the reasons set, the Appellate Body concluded that – 

(a)
“upholds the Panel's interpretation and application of the term "not similarly taxed", which appears in the Ad Article to Article III:2, second sentence, of the GATT 1994;

 (b)
upholds the Panel's interpretation and application of the term "so as to afford protection", which is incorporated into Article III:2, second sentence, of the GATT 1994, by specific reference to the "principles set forth in paragraph 1" of Article III of that Agreement, subject, however, to the exclusion of the third and fifth considerations relied upon by the Panel in reaching its conclusion in paragraph 7.159 of its Report;

(c)
concludes that the Panel did not fail to set out the basic rationale for its findings and recommendations regarding the interpretation and application of the term "not similarly taxed", as required by Article 12.7 of the DSU; and

(d)
concludes that the Panel did not act inconsistently with Articles 3.2 and 19.2 of the DSU by adding to the rights and obligations of WTO Members in its interpretation and application of the terms "not similarly taxed" and "so as to afford protection", under Article III:2, second sentence, of the GATT 1994.”

Conclusion and Implementation
“The Appellate Body has basically recommended that the DSB shall request Chile to bring the New Chilean System, contained in the Additional Tax on Alcoholic Beverages, into conformity with its obligations under Article III:2, second sentence, of the GATT 1994.”

Implementation of adopted reports – 

“Chile informed the DSB on 11 February 2000 that they were studying ways to implement the recommendations of the DSB, asking for reasonable time to implement their recommendations as the approval of the National Congress was required to make any changes to the tax laws. And Chile made the contention that the reasonable time should be determined by arbitration taking into contention Article 21.3(c) of the DSU. The arbitrator granted not more than 14 months and 9 days from 12 January 2000 to Chile for the same.
On 1st February 2001, Chile announced, at the DSB meeting, of that implementing legislation was adopted by a clear majority in both the Chamber of Deputies and the Senate and under this legislative reform, the existing rate of 27 per cent would be maintained for Pisco, while that same rate would be applied to other alcoholic beverages as from 21 March 2003. In the meantime, the tax applied to those spirits will be progressively reduced to 27 per cent. And so on 12 March 2001, Chile announced that their government has fully adopted the amendments to the law on taxes on alcoholic beverages. Therefore, Chile fully complied with the DSB's recommendations.”

�Article III: National Treatment on Internal Taxation and Regulation, GATT. 


�Para 3, Pg. 2, Report of the Appellate Body.


�Farlex Free Dictionary, ad valorem, http://legal-dictionary.thefreedictionary.com/ad+valorem.


�Investopedia, Ad Valorem Tax, http://www.investopedia.com/terms/a/advaloremtax.asp.


�Farlex Free Dictionary, De minimis, http://legal-dictionary.thefreedictionary.com/De+Minimis.


�Panel Report, Para. 2.3.


�Para 2, Pg. 1, Report of the Appellate Body.


�Panel Report, Para. 7.158.


�Supra Note 2.


�Para 3, Pg. 2, Report of the Appellate Body.


�Japan – Alcoholic Beverages, Appellate Body Report, Para.20, Pg. 16.


�Article III, GATT, https://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_02_e.htm. 


�Supra Note 2.


�Panel Report, Para. 8.1.


�Para 43, Pg. 12, Report of the Appellate Body.


�Appellate Body Report on Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p. 24, 1 November 1996.


�Ibid.


�Panel Report, Para. 8.1, The imported products at issue include whisky, brandy, rum, gin, vodka, liqueurs, aquavit, korn, fruit brandies, ouzo and tequila.


�Para 48, Pg. 13, Report of the Appellate Body.


�Para 52, Pg. 14,Report of the Appellate Body.


�Ibid.


�Panel Report, Para. 7.115.


�Para 59, Pg. 16, Report of the Appellate Body.


�Para 62, Pg. 19,Report of the Appellate Body.


�Para 65, Pg. 18,Report of the Appellate Body.


�Para 66, Pg. 18, Report of the Appellate Body.


�Ibid.


�Para 73, Pg. 21,Report of the Appellate Body.


�CHILE – ALCOHOLIC BEVERAGES, (DS87, 110), 2015 Edition, https://www.wto.org/english/tratop_e/dispu_e/cases_e/1pagesum_e/ds87sum_e.pdfsee also: Para 74, pg. 21.


�Article 12.7, basic rationale behind any findings and recommendations, WTO Analytical Index:Dispute Settlement Understanding, https://www.wto.org/english/res_e/booksp_e/analytic_index_e/dsu_06_e.htm#article12A7. 


�Para 78, Pg. 22, Report of the Appellate Body.


�Article 3.2, Security and Predictability, WTO Analytical Index: Dispute Settlement Understanding, https://www.wto.org/english/res_e/booksp_e/analytic_index_e/dsu_06_e.htm#article12A7.


�Para 79, Pg. 23, Report of the Appellate Body.


�Para 80, Pg 23, Report of Appellate Body.


�Para 81, Pg 24, Report of Appellate Body.


�Chile — Taxes on Alcoholic Beverages, WTO, https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds87_e.htm.





Chile- Taxes on Alcoholic Beverages

13 | Page

