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I. RELEVANT FACTS OF THE DISPUTE


This dispute concerns various Canadian measures which Brazil alleges are subsidies inconsistent with Canada’s obligations under Articles 3.1(a) and 3.2 of the SCM Agreement in that they are contingent in law or in fact, whether solely or as one of several other conditions, upon export performance. The measures as identified in Brazil’s request for a panel are financing and loan guarantees provided by the Export Development Corporation including equity infusions into corporations established to facilitate the export of civil aircraft; support provided to the civil aircraft industry by the Canada Account; funds provided to the civil aircraft industry by Technology Partnerships Canada and predecessor programmes; the sale by the Ontario Aerospace Corporation, an agency or instrumentality of the Government of the Province of Ontario, of a 49 per cent interest in a civil aircraft manufacturer to another civil aircraft manufacturer on other than commercial terms; benefits provided under the Canada-Québec Subsidiary Agreement on Industrial Development; and benefits provided by the Government of Québec under the Société de Développement Industriel du Québec. 

On 10 March 1997, Brazil requested consultations with the Government of Canada pursuant to Article 4 of the Agreement on Subsidies and Countervailing Measures (“SCM Agreement”) regarding certain alleged subsidies granted by the Government of Canada or its provinces that support the export of civilian aircraft from Canada.

Canada and Brazil both appeal from certain issues of law and legal interpretations developed in the Panel Report, Canada – Measures Affecting the Export of Civilian Aircraft (the "Panel

Report").
 The Panel was established by the Dispute Settlement Body (the "DSB"), pursuant to Article 4.4 of the Agreement on Subsidies and Countervailing Measures (the "SCM Agreement") and Article 6 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (the "DSU"), to examine certain alleged subsidies that Brazil contended Canada or its provinces had granted, inconsistently with its obligations under paragraphs 1(a) and 2 of Article 3 of the SCM Agreement, to support the export of civilian aircraft.  The Panel considered claims made by Brazil relating to the activities of the Export

Development Corporation (the "EDC"); the operation of Canada Account; the Canada- Quebec Subsidiary Agreements on Industrial Development; Société de Développement Industriel du Quebec; Technology Partnerships Canada ("TPC") and the Defence Industry Productivity Programme, as well as the sale to Bombardier Inc. ("Bombardier"), a Canadian corporation, by the Government of Ontario (through the Ontario Aerospace Corporation) of a 49 per cent interest in de Havilland Holdings Inc.

The Panel found "that Canada Account debt financing since 1 January 1995 for the export of Canadian regional aircraft" and "TPC assistance to the Canadian regional aircraft industry" constitute prohibited export subsidies inconsistent with Articles 3.1(a) and 3.2 of the SCM Agreement.2 The Panel rejected all of Brazil's other claims.3 The Panel recommended that Canada withdraw the prohibited export subsidies "without delay" and, in any event, "within 90 days".
 On 3 May 1999, Canada notified the DSB of its intention to appeal legal interpretations developed by the Panel, and certain issues of law covered in the Panel Report, pursuant to paragraph 4 of Article 16 of the DSU, and filed a Notice of Appeal with the Appellate Body, pursuant to Rule 20 of the Working Procedures for Appellate Review (the "Working Procedures"). By joint letter of 5 May 1999, Canada and Brazil informed the Appellate Body that, pursuant to footnote 6 of Article 4 of the SCM Agreement, they had decided, by mutual agreement, to extend until 2 August 1999 the time-period provided in Article 4.9 of the SCM Agreement for the Appellate Body to issue its decision in this appeal.

 On 13 May 1999, Canada filed its appellant's submission.
 On 18 May 1999, pursuant to

Rule 23 of the Working Procedures, Brazil filed its appellant's submission. On 28 May 1999, Brazil and Canada each filed their respective appellee's submissions
, and, on the same date, the European Communities and the United States filed third participants' submissions.
 The oral hearing, provided for in Rule 27 of the Working Procedures, took place on 14 June 1999.

Brazil and Canada requested that the Appellate Body apply, mutatis mutandis, the Procedures Governing Business Confidential Information (the "BCI Procedures")
 adopted by the Panel in this case. A preliminary hearing on this issue was held on 10 June 1999, with this Division sitting jointly with the Division of the Appellate Body hearing the appeal in Brazil – Export Financing Programme for Aircraft ("Brazil – Aircraft"),
 and a preliminary ruling was issued by this Division on 11 June 1999.
MEASURES AND INDUSTRY AT ISSUE:
Measure at issue: Canadian measures providing various forms of financial support to the domestic civil aircraft industry.

Industry at issue: Civil aircraft industry

II. ISSUES RAISED BEFORE APELLATE BODY


The appeal raises following issues: 
· whether the Panel erred in its interpretation of the term "benefit" in Article 1.1(b) of the SCM Agreement;

· whether the Panel erred in its interpretation and application of the expression "contingent … in fact … upon export performance" in Article 3.1(a) of the SCM Agreement;

· whether the Panel erred in declining to draw inferences from Canada's refusal to provide information about certain debt financing activities of the EDC;
· whether the Panel erred in finding that certain debt financing activities of the EDC in support of the Canadian regional aircraft industry do not confer a "benefit" within the meaning of Article 1.1(b) of the SCM Agreement; and

· whether the Panel erred in finding that the equity investment by the EDC in CRJ Capital does not confer a "benefit" within the meaning of Article 1.1(b) of the SCM Agreement.
III. DECISION OF APPELLATE BODY


[A.] APPELLATE BODY’S ANALYSIS ON INTERPRETATION OF “BENEFIT” IN ARTICLE 1.1 OF THE SCM AGREEMENT

The structure of Article 1.1 as a whole confirms our view that Article 1.1(b) is concerned with the "benefit" to the recipient, and not with the "cost to government". The definition of "subsidy" in Article 1.1 has two discrete elements: "a financial contribution by a government or any public body" and "a benefit is thereby conferred". The first element of this definition is concerned with whether the government made a "financial contribution", as that term is defined in Article 1.1(a). The focus of the first element is on the action of the government in making the "financial contribution". That being so,it seems to us logical that the second element in Article 1.1 is concerned with the "benefit conferred" on the recipient by that governmental action. Thus, subparagraphs (a) and (b) of Article 1.1 define a "subsidy" by reference, first, to the action of the granting authority and, second, to what was conferred on the recipient. Therefore, Canada's argument that "cost to government" is relevant to the question of whether there is a "benefit" to the recipient under Article 1.1(b) disregards the overall structure of Article 1.1. We note that this interpretation of "benefit" would exclude from the scope of that term those situations where a "benefit" is conferred by a private body under the direction of government. These situations cannot be excluded from the definition of "benefit" in Article 1.1(b), given that they are specifically included in the definition of "financial contribution" in Article 1.1(a)(iv). We are, therefore, not persuaded by this argument of Canada. The Panel has not erred in its interpretation of the word "benefit", as used in Article 1.1(b) of the SCM Agreement.
[B.] APPELLATE BODY’S ANALYSIS ON INTERPRETATION OF CONTINGENT IN FACT UPON EXPORT PERFORMANCE

We uphold the Panel's legal finding that "TPC assistance to the Canadian regional aircraft industry is 'contingent…in fact…upon export performance' within the meaning of Article 3.1(a) of the SCM Agreement."

In our view, the key word in Article 3.1(a) is "contingent". As the Panel observed, the ordinary connotation of "contingent" is "conditional" or "dependent for its existence on something else".
 This common understanding of the word "contingent" is borne out by the text of Article 3.1(a), which makes an explicit link between "contingency" and "conditionality" in stating that export contingency can be the sole or "one of several other conditions".
Article 3.1(a) prohibits any subsidy that is contingent upon export performance, whether that subsidy is contingent "in law or in fact". The Uruguay Round negotiators have, through the prohibition against export subsidies that are contingent in fact upon export performance, sought to prevent circumvention of the prohibition against subsidies contingent in law upon export performance.
In our view, the legal standard expressed by the word "contingent" is the same for both de jure or de facto contingency. There is a difference, however, in what evidence may be employed to prove that a subsidy is export contingent. De jure export contingency is demonstrated on the basis of the words of the relevant legislation, regulation or other legal instrument. Proving de facto export contingency is a much more difficult task. There is no single legal document which will demonstrate, on its face, that a subsidy is "contingent …in fact … upon export performance". Instead, the existence of this relationship of contingency, between the subsidy and export performance, must be inferred from the total configuration of the facts constituting and surrounding the granting of the subsidy, none of which on its own is likely to be decisive in any given case.
The Panel took into account a number of facts related to the TPC programme as a whole.
 Therefore, we do not agree with Canada's assertion that "[t]here is no indication that the Panel considered the operation of the TPC programme as a whole".
 Moreover, the fact that some of TPC's contributions, in some industry sectors, are not contingent upon export performance, does not necessarily mean that the same is true for all of TPC's contributions. It is enough to show that one or some of TPC's contributions do constitute subsidies "contingent ... in fact … upon export performance".
[C] APPELLATE BODY’S ANALYSIS ON INTERPRETATION “DRAWING ADVERSE INFERENCES FROM CERTAIN FACTS

If we had been deciding the issue that confronted the Panel, we might well have concluded that the facts of record
 did warrant the inference that the information Canada withheld on the ASA transaction
included information prejudicial to Canada's denial that the EDC had conferred a "benefit" and granted a prohibited export subsidy. Yet, we do not believe that the record provides a sufficient basis for us to hold that the Panel erred in law, or abused its discretionary authority, in concluding that Brazil had not done enough to compel the Panel to make the inferences requested by Brazil. For this reason, we let the Panel's finding of not proven remain, and we decline Brazil's appeal on this issue.

By this finding, we do not intend to suggest that Brazil is precluded from pursuing another

dispute settlement complaint against Canada, under the provisions of the SCM Agreement and the DSU, concerning the consistency of certain of the EDC's financing measures with the provisions of the SCM Agreement. In that respect, we note that Brazil may request information from Canada, under Article 25.8 of the SCM Agreement. In the event of such a request, Article 25.9 of the SCM Agreement requires Canada to provide information sufficient to enable Brazil to assess the "compliance" of those measures with the SCM Agreement.
[D] APPELLATE BODY’S ANALYSIS ON INTERPRETATION ON EDC DEBT FINANCING
The Panel found that "there is no prima facie case that EDC debt financing confers a 'benefit', and therefore constitutes a 'subsidy', within the meaning of Article 1 of the SCM Agreement."
 In reaching this finding, the Panel reviewed evidence presented by Brazil in the form of certain statements made by officials of the EDC,
 evidence on the EDC's "financial performance" and, in particular, its net interest margin135, and evidence on the EDC's financing of the ASA transaction.13 Brazil has failed to demonstrate that the Panel erred in law in its consideration of this statement. We note that the Panel asked Canada for clarification as to the meaning of the statement,
 and Canada's response to the Panel indicates that this statement appears consistent with the EDC doing no more than acting as a commercial financing body.
 We are unable, therefore, to hold that the Panel has erred in law in failing to rely on this statement.

For these reasons, we conclude that Brazil's arguments on appeal do not demonstrate that the

Panel committed an error of law in finding that "there is no prima facie case that the EDC's debt financing confers a 'benefit', and therefore constitutes a 'subsidy', within the meaning of Article 1 of the SCM Agreement."

[E] APPELLATE BODY’S ANALYSIS ON INTERPRETATION ON EDC EQUITY FINANCING OF CRJ CAPITAL

Brazil's arguments on appeal do not demonstrate that the Panel erred in law by finding that "there is no factual basis on which to establish a prima facie case that the EDC has made equity infusions into CRJ Capital that have facilitated CRJ Capital's ability to lease or sell Canadian regional aircraft at a reduced price."
 

IV. FINDINGS AND CONCLUSIONS


For the reasons set out in this Report, the Appellate Body:

(a) upholds the Panel's interpretation of the term "benefit" in Article 1.1(b) of the SCM Agreement;

(b) upholds the Panel's interpretation and application of the expression "contingent … in fact … upon export performance" and the Panel's finding that "TPC assistance to the Canadian regional aircraft industry is 'contingent…in fact…upon export performance' within the meaning of Article 3.1(a) of the SCM Agreement"
;

(c) concludes that the Panel did not err in law or abuse its discretion by declining to draw inferences from Canada's refusal to provide information requested by the Panel about certain debt financing activities of the EDC;

(d) upholds the finding of the Panel that Brazil had not established a prima facie case that the debt financing activities of the EDC in support of the Canadian regional aircraft industry confer a "benefit" within the meaning of Article 1.1(b) of the SCM Agreement; and

(e) upholds the finding of the Panel that Brazil had not established a prima facie case that the equity investment by the EDC in CRJ Capital confers a "benefit" within the meaning of Article 1.1(b) of the SCM Agreement.

The Appellate Body recommends that the DSB request that Canada bring its export subsidies found in the Panel Report, as upheld by our Report, to be inconsistent with Canada's obligations under Articles 3.1(a) and 3.2 of the SCM Agreement into conformity with its obligations under that Agreement. Specifically, we recall that the Panel recommended that "Canada shall withdraw the subsidies identified in sub-paragraphs (b) and (f) of [paragraph 10.1 of the Panel Report] within 90 days."
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