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MEASURE AT ISSUE:
(i) Argentina's system of minimum specific import duties, known as “DIEM”, on textiles and 

apparel (under which textiles and apparel were subject to either a 35% ad valoremduty or a minimum specific duty, whichever was higher) and

(ii) Statistical services tax imposed on imports to finance “statistical services to importers, exporters and the general public”.

I. STATEMENT OF THE APPEAL
The Panel was initially established to consider a complaint by the US against Argentina concerning certain measures maintained by Argentina affecting imports of textiles, apparel, footwear and other items, specially measures imposing specific duties on various textile, apparel or footwear items allegedly in excess of the bound rate of 35% ad valorem provided in Argentina's Schedule XIV
 and measures imposing a statistical tax of 3% ad valorem on imports from all sources other than Mercosur countries. The relevant factual aspects of Argentina's import regime for textiles, apparel and footwear are described in the Panel Report, mainly paragraphs 2.1 to 2.21.

Argentina approved multilateral trade negotiations and the bound rate of 35% ad valoremincluded in its Schedule LXIV. This binding was generallyapplicable to imports, with a number of exceptions that are not relevant in this case.Argentina maintained a regime of Minimum Specific Import Duties ("DIEM")
 as from 1993 in respect of textiles, clothing and footwear through a series of resolutions and decrees commencing with Resolution No. 811/93 of 29 July 1993 which concerned textiles and apparel
 and Resolution No. 1696/93 of 28 December 1993concerning the footwear
, with subsequent extensions and modifications. 

The DIEM were revoked in respect of footwear on 14 February 1997 through Resolution No. 225/97 of the Argentine Ministry of Economy and Public Works and Services, and the Panel decided not to review the consistency with the WTO Agreement of the DIEM with respect to footwear.
 In addition, Argentina imposed, from 1989 to 1994, a 3% ad valorem tax which related to the collection of statistical information by the Argentine customs service regarding imports and exports.
 Through Presidential Decree adopted on 23 December 19949, the tax was reduced to 0%, but was set again at 3% on 22 March 1995 pursuant to Presidential Decree No. 389/95 in respect of certain import transactions. The tax is set out in Argentina's Schedule LXIV, under theheading "other duties and charges", at 3% ad valorem.
A. CONCLUSIONS OF THE PANEL

The Panel reached the following conclusions as on 25 November 1997:

1. The minimum specific duties imposed by Argentina on textiles and apparel are inconsistent with the requirements of Article II of GATT

2. The statistical tax of three per cent ad valorem imposed by Argentina on imports is inconsistent with the requirements of Article VIII of GATT.

3. The Panel recommends that the Dispute Settlement Body request Argentina to bring its measures into conformity with its obligations under the WTO Agreement.

Argentina notified the Dispute Settlement Body
 (DSB) in 1998 of its intention to appeal certain issues of law covered in the Panel Report and legal interpretations developed by the Panel, pursuant to paragraph 4 of Article XIV of the Understanding on Rules and Procedures Governing the Settlement of the dispute,and filed a Notice of Appeal with the Appellate Body, pursuant to Rule 20 of the Working Procedures for Appellate Review. On 2 February 1998, Argentina filed an appellant's submission.

Then on 16 February 1998, US filed an appellee's submission pursuant to Rule 22 of the Working Procedures for Appellate Review. The European Communities filed a third participant's submission pursuant to Rule 24 of the same. The oral hearing, provided for in Rule 27 was held on 23 February 1998 in which the participants and the third participant presented their arguments and answered questions from the Division of the Appellate Body hearing the appeal.

II. ARGUMENTS OF BOTH PARTIES
A. Claims of error by Argentina – Appellant
Argentina appeals certain aspects of the legal findings and conclusions of the Panel. With respect to Article II of the GATT 1994, Argentina requests that we reverse the Panel's findings
and declare that the Panel erred in concluding that Argentina had acted inconsistently with Article II "in all cases" in which Argentina applied the DIEM.
 With respect to the statistical tax, Argentina asks us to reverse the Panel's findings of the Panel Report. 
Argentina further submits that the Panel erred in law in interpreting the obligation set out in Article II:1(a), (b) of the GATT 1994 as prohibiting a Member from applying a type of duty other thanthat which is bound, without taking into account whether the level of protection ensuing from the application of that duty is, or is not, higher than the bound level of protection.
According to Argentina, an international legal obligation may be derived only from a formal source creating international law. As regards the WTO, the only obligations by which Members are bound are those which flow from the Marrakesh Agreement Establishing the World Trade Organization.

Argentina asserts that Article II of the GATT 1994 must be interpreted in conformity with                 Articles 31 and 32 of the Vienna Convention on the Law of Treaties.
 The correct interpretation of Article II of the GATT 1994 should be based on the actual text of Article II. The texts of Article II:1(a) and II:1(b) should beread in conjunction with each other. Article II:1(a) lays down a general obligation, and Article II:1(b) defines the scope of that obligation.Article II:1(a) lays down a general obligation, and Article II:1(b) defines the scope of that obligation.
The commitment to accord "treatment no less favourable" does not automatically imply an obligation to apply a "specific type of duty". To assimilate the interpretation of the "duty set forth and provided in the Schedule" with the notion of "bound only ad valorem" and to infer that changing this results in "less favourable" treatment not only finds no support in the text of the provisions, but is also not supported by the Understanding on the Interpretation of Article II:1(b)of the GATT 1994. The object and purpose of Article II:1(a) and (b) can only be to accord treatmentno less favourable than that provided for in the National Schedule. Less favourable treatment is accorded when a duty exceeding that set forth in the National Schedule is applied.

Argentina submits that the Panel concluded that Argentina had violated Article II by applying the DIEM after examining only 124 tariff lines
 out of 940 tariff lines relevant to this dispute. The Panel, therefore, erred in law in considering that Argentina infringed its obligations under Article II of the GATT 1994 “in all cases” in which it applied the DIEM.The Panel's conclusion that the statistical tax was inconsistent with Article VIII of the GATT 1994 does not meet the requirement laid down in Article 12.7 of the DSU that a panel report shall set out "the findings of fact, the applicability of relevant provisions and the basic rationale behind any findings and recommendations that it makes.
Further in Argentina's view, the Panel also erred in law by excluding from its consideration subsequent legislative developments -- namely, the “Agreement Between IMF and WTO”drawn up on the basis of the "Declaration on Coherence" and by reaching its conclusionon the statistical tax solely on the basis of Article VIII of the GATT 1994.
It is further claimed by Argentina that the Panel did not comply with its obligation under Article 11 of the DSU on two counts. Argentina states that it objected to the admission of such evidence into the record and drew attention to the impossibility of responding to the evidence within the two-week period granted by the Panel.Argentina also argues that the Panel failed to fulfil a general obligation governing procedure in any international dispute, namely to elucidate a fact or investigate an objective claim that both parties to the dispute have expressed as a concern, in order to establish the truth regarding the point raised.
B. ARGUMENTS BY THE UNITED STATES - APPELLEE 
The complainant in this case, USA had endorsed the findings and conclusions of the Panel in paragraph 6.32 and argues that the Panel correctly concluded by the evidence produced before it, that the application of the DIEM violated Article II of the GATT 1994.
 The US also endorses paragraph 6.80 of the Panel Report and argues that the Panel acted consistently with Article 11 of the DSU.
USA believes that the Panel correctly found that Argentina’s specific duties are inconsistent with its ad valorem binding, and that the Panel's interpretation of Article II is consistent with principles of public international law, previous decisions of the Appellate Body and prior GATT practice, and gives full meaning to the text of this provisionlaid down hereby. 
USA also argues that one of the main objectives of the GATT 1994, expressed in the preamble, is to achieve "the substantial reduction of tariffs". To ensure that tariff concessionshas the full force and effect intended, Article II provides that duty rates identified in a WTO Member’s Schedule are maximum limits that may not be exceeded. This is made clear in Article II:1(b) of the GATT 1994. Article II:1(a) goes further; it obligates WTO Members to provide the quality of "treatment" provided for in its Schedule which guarantee WTO Members that their exports will not be subjected to duties greater than the amount established in relevant Schedules. They also guarantee that WTO Members will not be able to manipulate the administration of duties so as to collect excessive tariffs and thus the security and predictability of tariff concessions is ensured.

Argentina failed to establish that the IMF ever imposed or approved such a requirement, and this failure to present the requisite evidence cannot be remedied by Argentina on appeal. Moreover, there is no provision in the WTO Agreement that would create the exception to Article VIII that Argentina seeks.

The fiscal character of the statistical tax runs counter to Article VIII, which prohibits the "taxation of import for fiscal purposes." This prohibition is unqualified. Argentina’s statistical tax is not an exchange action and is thus outside the scope of Article XV of the GATT 1994.
 The Agreementbetween the IMF and the WTO does not address, and does not affect, the substantive obligations ofMembers under the WTO Agreement, or the extent to which the IMF may authorize an exchange control action that is inconsistent with GATT.

Furthermore, the Declarationon the Relationship of the WTO with the IMF does not establish any exception to Article VIII of the GATT 1994. The US also contends that the Panel did not abuse its discretion in not consulting with the IMF. Given that Argentina did not have plausible arguments on the law or facts, the Panel was under no obligation to inquire with the IMF. Furthermore, panels have considerable discretion in determining how they would proceed, and the WTO has not established guidelines regarding factual scenario. 
C. ARGUMENTS BY THE EUROPEAN COMMUNITIES: 3RD PARTY
With respect to Article II of the GATT 1994, the European Communities submits that it was not necessary, in order to resolve the case before it, for the Panel to have made the finding in paragraph 6.32 of the Panel Report and that violation of Article II of the GATT 1994 exists in respect of all import transactions where duties are imposed which exceed the binding. Argentina’s admitted methodology used to establish the DIEM leads to duties in excess of the bindings for all products priced below the "representative price". With respect to Argentina's statistical tax, the European Communities endorses the Panel’s finding in paragraph 6.80 of the Panel Report. The European Communities also makes certain comments with respect to Argentina's claims under Article 11 of the DSU.

The relevant obligation in Article II:1(a) and II:1(b) is to give treatment "no less favourable" than that provided for in the Schedule and to exempt products of other contracting parties from duties "in excess of those" in the Schedule.

The European Communities contends that no provision of Article II contains obligations relating to the type as opposed to the amount of the duty. The schedules only bind the amount of the duty which may be imposed in any case, not the type of duty. Even if it were considered that the type of duty was also bound independently of the binding of the amount, it would still be necessary to show that the change in the type of duty led to "treatment less favourable" than that resulting from the type of duty referred to in the Schedule.
The wording of Article II:1(a) of the GATT 1994 makes it clear that the obligation not to exceed the tariff binding applies to each individual import transaction and that it is not possible for a Member to compensate higher duties on some transactions, or on some tariff lines, with lower duties elsewhere.

The Agreement bgetween the IMF and the WTO is not a covered agreement for the purpose of the DSU and it does not contain any provision relevant to this dispute. In the view of the European Communities, the arguments of Argentina in respect of this Agreement amount to an allegation that the Panel failed to fulfil a procedural obligation to consult the IMF.If Argentina were to seek to justify the 3% statistical tax/import surcharge as a balance  of payments measure, it would need to invoke Articles XII and XVIII of the GATT 1994 and notify the Committee on Balance-of-Payments Restrictions under Articles XII:4 or XVIII:12 of the GATT 1994.
Thus the act is inconsistent with Article VIII of the GATT 1994.

III. ISSUES RAISED IN THE APPEAL
The appellant, Argentina, raises the following issues in this appeal:
1. Whether the application by a Member of a type of duty other than the type provided for in that Member's Schedule is, in itself, inconsistent with Article II?

2. Whether the Panel erred in concluding that Argentina had acted inconsistently with its obligations under Article II of GATT  "in all cases”?

3. Whether the Panel erred in its application of Article VIII of the GATT 1994 to the 3%ad valorem statistical tax by not taking into account commitments that Argentina states it made to the IMF?

4. Whether the Panel acted inconsistently with Article 11 of the DSU in: (i) admitting certain evidence submitted by the United States two days prior to the second substantive meeting of the Panel with the parties, and granting Argentina only two weeks to respond; and (ii) not seeking information from, and consulting with, the IMF so as to obtain its opinion on specific aspects of the matter concerning the statistical tax imposed by Argentina. 
IV. DECISION OF THE APPELATE BODY
(A) INTERPRETATION OF ARTICLE II OF THE GATT 1994

The appellate body notes that the past GATT practice is clear: a situation whereby a contracting party applies one type of duties while its Schedule refers to bindings of another type of duties constitutes a violation of Article II of GATT, without any obligation for the complaining party to submit further evidence that such variance leads to an effective breach of bindings. As a guarantee for predictability and to ensure the full respect of the negotiations under Article II, practice has required that once a Member has indicated the type(s) of duties in specifying its bound rate, it must apply that only.Indeed, such a variance undermines the stability and predictability of Members' Schedules. 
We, therefore, find that Argentina, in using a system of specific minimum tariffs although it has bound its tariffs at ad valorem rates only, is violating the provisions of Article II of GATT and that the United States does not have to provide further evidence that the resultant duties exceed the bound tariff rate. Such a variance between Argentina’s Schedule and its applied tariffs constitutes a less favourable treatment to the commerce of the other Members than that provided for in Argentina’s Schedule, contrary to the provisions of Article II of GATT.

The Panel holds that any variance between the type of duty provided for in a Member's Schedule and the type of duty actually applied by that Member "constitutes less favourable treatment to the commerce of the other Members"
than that provided for in the Member's Schedule, and is inconsistent with Article II. Furthermore, the Panel asserts that the complaining party "does not have to provide further evidence that the resultant duties exceed the bound tariff rate."
Panel followed either paragraph (a) or (b) of Article II:1 of the GATT 1994 and observed that "The wording of Article II does not seem to address explicitly whether WTO Members have an obligation to use a particular type of duty”
, and then asserts that "the wording of Article II must be interpreted in the light of past GATT practice”.
The Panel relies heavily on what it characterizes as "past GATT practice",
After citing three working party reports
, the adopted report of the Panel on Newsprint
 and the unadopted panel report in EEC - Import Regimefor Bananas
("Bananas II"), the Panel declared that "... the past GATT practice is clear: a situationwhereby a contracting party applies one type of duties while its Schedule refers to bindings of another type of duties constitutes a violation of Article II of GATT "
. Finally, the Panel relied extensively on the unadopted panel report in Bananas II. In our Report in Japan - Taxes on Alcoholic Beverages33, we agreed with that panel that "unadopted panel reports have no legal status in the GATT or WTO system", although we believe that "a panel could nevertheless find useful guidance in the reasoning of an unadopted panel report that it considered relevant in any case before the appellate body.
”
The terms of Article II:1(a) require that a Member "accord to the commerce of the other Members treatment no less favourable than that provided for" in that Member's Schedule. Article II:1(b), first sentence, states, in part: "The products described in Part I of the Schedule shall, on their importation into the territory to which the Schedule relates, be exempt from ordinary customs duties in excess of those set forth and provided therein." Paragraph (a) of Article II:1 contains a general prohibition against according treatment less favourable to imports than that provided for in a Member's Schedule.

As we understand it, the Argentine methodology of determining the DIEM is, first, to identify a representative international price for each relevant tariff category of textile and apparel products. Once this representative international price has been established, Argentina then multiplies that price by the bound rate of 35%, or by the actually applied rate of less than 35%, to arrive at the DIEM for the products in that category.
 Customs officials are directed, in a specific transaction, to collect the higher of the two values: the applied ad valorem rate or the DIEM.

The appellate body concluded by saying that the application of a type of duty different from the type provided for in a Member's Schedule is inconsistent with Article II:1(b), first sentence, to the extent that it results in ordinary customs duties being levied in excess of those provided for in that Member's Schedule. In this case, we find that Argentina has acted inconsistently with its obligations under Article II:1(b), first sentence, of GATT 1994, because the DIEM regime, by its structure and design, with respect to a certain range of import prices in any relevant tariff category to which it applies, in the levying of customs duties in excess of the bound rate of 35% ad valorem in Argentina's Schedule.
(B) STATISTICAL TAX AND ARGENTINA'S COMMITMENTS TO IMF
At the time the Panel proceeding commenced, there was in effect in Argentina an ad valoremtax of 3% on imports, without a minimum or a maximum charge, which was called a "statistical tax" and was described as designed to cover the cost of providing a statistical service intended to provide a reliable data base for foreign trade operators.
 In respect of this statistical tax, the Panel found as follows:
Consequently, following the GATT practice on the subject matter, we conclude that Argentina’s statistical tax of three per cent ad valorem, in its present form, is in violation of Article VIII:1(a) of GATT to the extent it results in charges being levied in excess of the approximate costs of the services rendered as well as being a measure designated for fiscal purposes.
Argentina does not appeal the Panel’s finding that the statistical tax is inconsistent with the substantive requirements of Article VIII of the GATT 1994. Rather, Argentina submits that the Panel erred in law in failing to take into account Argentina’s obligations to the IMF in the Panel's interpretation of Article VIII.  
Argentina refers to the Memorandum on Economic Policy
,that forms part of thepanel record in this case, between Argentina and the IMF. Argentina states that this "Memorandum of Understanding" is a "simplified agreement" which includes an "undertaking" or an "obligation" on its part to collect a specified amount in the form of a statistical tax.
This obligation is said to be set out or reflected in the statement on page 7 of the Memorandum on Economic Policy that the fiscal measures to be adopted by Argentina include "... increases in import duties, including a temporary 3% surcharge on imports".

The Agreement between the IMF and the WTO, however, does not modify, add to or diminish the rights and obligations of Members under the WTO Agreement, nor does it modify individual States' commitments to the IMF. It does not provide any substantive rules concerning the resolution of possible conflicts between obligations of a Member under the WTO Agreement and obligations under the Articles of Agreement of the IMF or any agreement with the IMF. However, para 10 of the agreement between the IMF and the WTO contains a direction to the staff of the IMF and the WTO Secretariatto consult on "issues of possible inconsistency between measures under discussion".
We agree, therefore, with the Panel that there is "nothing in the agreement between the IMF

and the WTO
that modifies Argentina's obligations under Article VIII of the GATT 1994.  We also agree with the Panel that there is "... no exception in the WTO Agreement that would excuse Argentina's compliance with the requirements of Article VIII of GATT."64 There does not appear to be anything in the WTO Agreement or in the other legal instruments cited by Argentina that would relieve a Member from its obligations under Article VIII of the GATT 1994.  For these reasons, we uphold the Panel's findings in paragraphs 6.79 and 6.80 of the Panel Report.

(C) OBJECTIVE ASSESSMENT OF MATTER UNDER ARTICLE 11, DSU
Argentina makes two claims under Article 11 of the DSU.  It submits that the Panel acted inconsistently with Article 11 in: (i) admitting certain evidence submitted by the United States two days before the second substantive meeting of the Panel with the parties, and granting Argentina only two weeks to respond
; and (ii) not seeking information from, and consulting with, the IMF to obtain its opinion on specific aspects of the matter relating to the statistical tax imposed by Argentina.
 We examine each of these arguments in turn.
Argentina submits that the Panel acted inconsistently with Article 11 of the DSU by admitting certain evidence offered by the United States two days before the second substantive meeting of the Panel with the parties. This evidence consisted of approximately 90 invoices and customs documents purporting to show specific cases in which Argentina had applied duties in excess of its 35% ad valorem tariff binding.
At the second substantive meeting of the Panel with the parties, Argentina requested the Panel to reject this evidence on the grounds that it had been submitted too late in the panel process and that, because of the blacking-out of certain information from these documents, it would be impossible for Argentina to respond to this evidence. 
Further, these documents related to customs operations or transactions carried out using the manual customs clearance system rather than the MARIA computerized system which, Argentina states, made it impossible to verify the information within the time period granted by the Panel.
 The Panel ruled that it would admit this evidence, but allowed Argentina two weeks to respond to it.Accordingly, while another panel could well have exercised its discretion differently, we donot believe that the Panel here committed an abuse of discretion amounting to a failure to render anobjective assessment of the matter as mandated by Article 11 of the DSU.

(D) CONSULTATION WITH THE IMF

Argentina also argues that the Panel failed to make "an objective assessment of the matter", as required by Article 11 of the DSU, by not acceding to the request of the parties to seek information from, and consult with, the IMF so as to obtain its opinion on specific aspects of the matter concerning the statistical tax.
 The DSU gives panels different means or instruments for complying with Article 11; among these is the right to "seek information and technical advice" provided in Article 13 of the DSU. Argentina maintains that the Panel did not make use of this right, which would have allowed it to verify the information provided by the parties, and which might have altered the Panel's findings regarding the statistical tax in this case.

The only provision of the WTO Agreement that requires consultations with the IMF is Article XV:2 of the GATT 1994.  This provision requires the WTO to consult with the IMF whendealing with "problems concerning monetary reserves, balances of payments or foreign exchange arrangements".
 However, this case does not relate to these matters. Article 13.1 of the DSU gives a panel "... the right to seek information and technical advice from any individual or body which it deems appropriate."We recall our statement in EC Measures Concerning Meat and Meat Products (Hormones) that Article 13 of the DSU enables a panel to seek information and technical advice as it deems appropriate in a particular case, and that the DSU leaves "to the sound discretion of a panel the determination of whether the establishment of an expert review group is necessary or appropriate."
 Just as a panel has the discretion to determine how to seek expert advice, so also does a panel have the discretion to determine whether to seek information or expert advice at all.
In WTO there are no provisions in the Agreement between the IMF andthe WTO that require a panel to consult with the IMF in a case such as this. Under paragraph 8 ofthis latter Agreement, in a case involving "exchange measures within the Fund's jurisdiction", the IMF "shall inform in writing the relevant WTO body whether such measures are consistent with the Articles of Agreement of the Fund."
As a conclusive remark in this case, we find that the Panel acted within the bounds of its discretionary authority under Articles 11 and 13 of the DSU in deciding not to seek information from, nor to consult with, the IMF. While it might perhaps have been useful for the Panel to have consulted with the IMF on the legal character of the relationship or arrangement between Argentina and the IMF in this case, we believe that the Panel did not abuse its discretion by not seeking information or an opinion from the IMF.For these reasons, we find that the Panel did not violate Article 11 of the DSU by not seeking information from, and consulting with, the IMF so as to obtain its opinion on specific aspects of the matter concerning the statistical tax imposed by Argentina.
V. FINDINGS AND CONCLUSION OF APPELLATE BODY
1. Inconsistency with Article II GATT (schedules of concessions):It concludes that the Panel did not err in finding that Argentina had acted inconsistently with its obligations. It held that application of duty different from the type provided for in a Member's Schedule is inconsistent with GATT Art. II:1(b), first sentence, to the extent that it results in ordinary customs duties being levied in excess of those provided for in that Member's Schedule.
” The Appellate Body concluded that the structure and design of the Argentine system is such that for any DIEM the possibility remains that there is a ‘break-even’ price below which the ad valorem equivalent of the customs duty collected is in excess of the bound ad valorem rate of 35%.

2. GATT Art. VIII (fees and formalities): The Appellate Body upheld the Panel's findings that the statistical tax on imports violated Argentina's obligations under Art. VIII:1(a).
 The Appellate Body also rejected Argentina's argument that the Panel had violated DSU Arts. 11 and 12.7 based on the Panel's failure to consider Argentina's IMF obligations as set forth in a “Memorandum of Understanding” between Argentina and the IMF.
 The Appellate Body held, inter alia, that Argentina failed to show “an irreconcilable conflict” between the Understanding and GATT Art. VIII, and that no other international agreements or understandings regarding the WTO and IMF justified a conclusion that a Member's IMF commitments prevail over its GATT Art. VIII obligations.
3. Article XI of GATT not violated: Concludes that the Panel did not violate Article XI of the DSU in: (i) admitting certain evidence submitted by the United States two days prior to the second substantive meeting of the Panel with the parties, and granting Argentina two weeks to respond; and (ii) not seeking information from, and consulting with, the IMF so as to obtain its opinion on specific aspects of the matter concerning the statistical tax imposed by Argentina.
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